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167 IX THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Louis J. Courembis, Filed 

5017 - 16th Street N.W., Jun 9 1950 

Washington, D. C., Plaintiff , Harry M. Hull, Clerk 

v. civil action 

District of Columbia, No. 2494-’50 

A Municipal Corporation, 
c/o G. M. Thornett, Secretary, 

Board of Commissioners, 

District Bldg., 14th and C Streets N.W. 

Washington, D. C. 

John Russell Young, 

Guy Mason, and 
Gordon R. Young, 

Individually and as 

Commissioners of the District of Columbia, 

District Bldg., 14th and C Streets N.W., 

Washington, D. C. 

Chatham T. Nottingham, 

Individually and as 

Superintendent of Licenses of the District of Columbia, 
Municipal Center Bldg., 300 Indiana Avenue N.W. 
Washington, D. C. 
and 

Robert H. Davis, 

Individually and as 

Director of Inspection of the District of Columbia, 

Room 100 District Bldg., 14th and C Streets N.W., 
Washington, D. C. 

Defendants. 

Complaint for Mandamus, Damages and Other Relief 

1. Jurisdiction is based upon Title 11, Section 306 of the 
District of Columbia Code, 1.940 edition. 





2. Plaintiff Louis J. Courembis is a resident of the [Dis¬ 
trict of Columbia, and bis address is 5017 16th Street N.W., 
Washington, D. C- 

3. Defendant District of Columbia is a municipal corpo¬ 
ration; defendants John Russell Young, Guy Mason and 
Gordon R. Young are the Commissioners of the District of 
Columbia, and constitute the Board of Commissioners 
thereof, and said Gordon R. Young is the Engineer Com¬ 
missioner thereof; defendant Chatham T. Notting- 

168 ham is the Superintendent of Licenses of said Dis¬ 
trict, and defendant Robert H. Davis is the Director 
of Inspection thereof. All defendants, except the District 
of Columbia, are sued individually as well as in their of¬ 
ficial capacities. 

4. Plaintiff is the owmer of premises situated on the 
southeast corner of First and B Streets, S.E., in the Dis¬ 
trict of Columbia, being Lot 882 in Square 732, in said 
District, known as 202 First Street, S.E., Washin^on, 
D. C., which are improved by a three story building. 

5. On or about March 12, 1948, there was issued to plain¬ 
tiff by defendant Robert H. Davis, Director of Inspection 
of the District of Columbia, under and pursuant to law 
and the Building Code of said District, a building pefmit 
to remodel and alter said premises and building for hotel 
and restaurant purposes, and at the same time said defen¬ 
dant approved plans submitted to him by plaintiff upon 
blue prints for such remodeling and alteration. 

6. Plaintiff thereupon proceeded with the work of re¬ 
modeling and altering said building and premises for hotel 
and restaurant purposes under and in conformity with 
said building permit and plans. The work began in March 
1948 and was completed in July 1949 at a total cost of in 
excess of $35,000.00. It was begun and prosecuted to Com¬ 
pletion under the constant supervision and inspection of 
said defendant Robert H. Davis, his agents and subordi¬ 
nates, and of other agents and subordinates of defendants 
commissioners, and under and subject to their direction 
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and control at all times. During the progress of said work 
numerous changes were required bv them and their agents 
in the plans therefor which defendant Davis had approved 
when said building permit was issued to plaintiff, which 
changes caused increased costs to plaintiff, in order to 
make the work conform in all respects with building, fire, 
health and other regulatory requirements enforced by de¬ 
fendants commissioners so that the premises would qualify 
for use for hotel purposes, and when completed they did so 
qualify in every respect. 

7. Plaintiff would not have incurred said expenditures, 
nor would he have had said work of remodeling and altera¬ 
tion performed, except for the purpose of operating or con¬ 
ducting a hotel upon said premises, of which fact 

169 defendant Davis, his agents and subordinates, were 
well aware at all times; and plaintiff could not have 
had said work performed except for the issuance of said 
building permit by said defendant and his approval of the 
plans therefor as aforesaid. Said work and expenditures 
added little or nothing to the value of said building and 
premises for any other than hotel purposes. 

8. "When completed, said work of remodelling and altera¬ 
tion of said premises was duly approved by defendant 
Davis, his agents and subordinates, and on or about July 
12, 1949, said defendant, acting as Director of Inspection 
of the District of Columbia, had issued to plaintiff a Certifi¬ 
cate of Occupancy granting to plaintiff the use of said 
premises for hotel purposes, well knowing that the same 
contained eighteen guest rooms only. A copy of said cer¬ 
tificate is hereto annexed and part hereof, Marked Ex¬ 
hibit A. 

9. On or about July 13, 1949, the Chief Engineer of the 
Fire Department of the District of Columbia, or his duly 
authorized subordinate, and all other officials thereunto re¬ 
quired, notified Chatham T. Nottingham, Superintendent 
of Licenses of the District of Columbia, that plaintiff had 
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completed said work and complied with all laws enacted a|nd 
regulations made or promulgated for protection of life a(nd 
property in the District of Columbia in order to qualify 
said premises for license as a hotel, and on said date plain¬ 
tiff duly tendered to said defendant his application for such 
license together with the prescribed license fee therefor. 
Said defendant personally refused to accept said applica¬ 
tion and fee, and failed and refused to issue said license to 
plaintiff, and assigned as his ground for such failure and 
refusal the alleged issuance by defendants John Russell 
Young, Guy Mason and Gordon R. Young, purporting to 
act as the Board of Commissioners of the District of Co¬ 
lumbia, of an Order No. 301,260/10, dated September 14, 
1948, and amended October 12, 1948, and relied specifically 
upon the provision of subparagraph (h) thereof which de¬ 
fines, for the purpose of licensing, the term “hotel” to 
mean any building or part thereof where not less than 
thirty habitable rooms are reserved exclusively for tran¬ 
sient guests. 

170 10. Defendant Robert H. Davis, his agents and 

subordinates, well knew at the time of issuance of 
the building permit aforesaid and of approval of the plans 
thereunder, that the same called for eighteen guest rooms 
only, and they well knew when the work thereunder h&d 
been completed and when said certificate of occupancy was 
issued to plaintiff that the premises contained eighteen 
guest rooms only. 

11. Said Order No. 301,260/10 purports to have been 
issued under and pursuant to authority contained in Sec¬ 
tion 47-2328, District of Columbia Code, 1940 edition, as 
amended July 22,1947, Supplement VII of said Code. Satd 
Order was adopted by defendants commissioners with filill 
notice and knowledge that the Building Code of the District 
of Columbia, prescribed by their own authority, and which 
was in full force and effect at all times material to this 
action, and still is, had not, and has not, been amended to 
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conform to the provisions of subparagraph (h) of said 
Order hereinbefore mentioned, but they well knew that said 
Building Code provides that a hotel is any building in 
which food and lodging is provided for transients, without 
limitation of number of rooms, and that such Building Code 
provision was so made in order not to conflict with Section 
5-312(d), District of Columbia Code, 1940 edition, which 
provides that “The term ‘hotel’ means a building in which 
meals are served and rooms are provided for the accom¬ 
modation of ten or more transients”. On the contrary, de¬ 
fendants commissioners, with full knowledge that said 
Building Code and statutory provisions remained, and 
remain, in full force and effect, permitted and directed, 
through their agents and subordinates, to be issued the 
building permit aforesaid, his plans thereunder to be ap¬ 
proved, plaintiff to expend large sums of money as afore¬ 
said in consequence, and the aforesaid Certificate of Occu- 
panv for hotel purposes to be issued to plaintiff. 

12. Said hotel building on said premises contains a spa¬ 
cious lobby and a large and modern restaurant for the 
convenience of guests. 

13. Thereafter plaintiff appealed to defendants commis¬ 
sioners, apprising them fully of the facts and circumstances 
hereinbefore set forth, but on or about July 19, 1949, they 

affirmed the action of defendant Nottingham in re- 
171 fusing plaintiff a license to operate or conduct a 

hotel upon said premises, and plaintiff has exhausted 
his administrative remedies in that behalf. 

14. Defendants and their duly authorized agents and sub¬ 
ordinates as aforesaid issued said building permit for hotel 
purposes, permitted and directed the building work there¬ 
under in order to convert said premises to hotel use, ap¬ 
proved said building work when completed and issued the 
certificate of occupancy for hotel purposes as aforesaid. 
They were informed of the heavy cost to plaintiff of said 
work, well knew at the time that plaintiff would not have 
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had said work done, and would not have incurred said cpst, 
except for his reliance upon said permit, supervision and 
approval, and defendants commissioners were personally 
aware at the time that they approved the refusal of a lintel 
license for said premises that said work had been per¬ 
formed under a building permit issued by their subordinate, 
with the supervision and approval of their subordinates, 
and that said certificate of occupancy for hotel purposes 
had been issued by their subordinate, all under and in con¬ 
formity with the Building Code and the procedure pre¬ 
scribed by them or under their authority, although they 
also knew at that time that they had directed their subordi¬ 
nate Chatham T. Nottingham, Superintendent of Licences, 
not to issue a hotel license for such premises. Plaintiff did 
not learn of said order, purporting to make his premises 
ineligible for hotel license, until the expenditures under said 
building permit had been made and the work completed. 
Nevertheless, defendants commissioners did not am^nd 
said Building Code to conform it and operations carried on 
under it to their purported licensing order No. 301,260/10, 
and they have not done so up to the time of the filing of 
this action; nor did they take any steps to notify plaintiff 
of the purported change in licensing requirements nor to 
revoke said building permit while the work thereunder vtas 
in progress. On the contrary they stood idly by and per¬ 
mitted all work to be completed thereunder at great cost 
to plaintiff, and said certificate of occupancy to be issued 
to him for hotel purposes. Except for the course of con¬ 
duct by defendants hereinbefore set forth, and for 
172 his reliance thereon, plaintiff would not have In¬ 
curred said costs, which were incurred solely in 
order to qualify said premises for license as a hotel, as 
defendants well knew. 

15. Said Order No. 301,260/10 has not been promulgated, 
published and made available as of course to the general 
public, as is required in order to place the same in foijce 
and effect. 
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16. Plaintiff alleges that, in the facts and circumstances 
set forth at large in this complaint, 

(a) The statute, under authority of which said Order No. 
301,260/10 purports to have been issued, to-wit Section 
47-2328, District of Columbia Code, 1940 edition, as 
amended July 22, 1947, Supplement VII of said Code, is 
invalid under the Constitution of the United States as an 
unauthorized delegation of power without adequate stand¬ 
ards prescribed by Congress; 

(b) Said Statute is invalid under the Constitution of the 
United States as applied to plaintiff’s premises in this case; 

(c) Said Order No. 301,260/10 is not authorized by 
statute in so far as it attempts to restrict a hotel license to 
a building containing not less than 30 habitable rooms; 

(d) Said Order is contrary to, and in violation of, specific 
enactments of Congress in so far as it attempts to restrict 
a hotel license to a building containing not less than 30 
habitable rooms; 

(e) Said Order is invalid under the Constitution of the 
United States in so far as it attempts to restrict a hotel 
license to a building containing not less than thirty habit¬ 
able rooms, as violative of due process of law, as arbitrary 
and unreasonable classification, as denial of equal protec¬ 
tion of the laws, as confiscatory, as not properly prospec¬ 
tive in operation, as oppressively and unwarrantably and 
unreasonably retroactive, and because it makes violation of 
its requirements a criminal offense is invalid pro tanto as 
ex post facto; 

(f) Said Order is invalid under the Constitution of the 
United States as it was applied to plaintiff and his prop¬ 
erty, for all of the reasons set forth in paragraph (e) im¬ 
mediately preceding; 

(g) Said Order is invalid and of no force and 
effect for the reason that it has not been promul- 


173 
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gated, published and made available as of course to the 
general public; and 

(h) Defendants are estopped from refusing to issue a 
hotel license to plaintiff for said premises. 

17. In the facts and circumstances hereinbefore set forth, 
defendants commissioners and their subordinate and agent 
defendant Nottingham are required by law to perform only 
the ministerial act of issuing a license to plaintiff to con¬ 
duct or operate a hotel business on the premises aforesaid. 

IS. Plaintiff has suffered actual and ascertainable mone¬ 
tary damages caused by the unlawful, wrongful and deliber¬ 
ate acts and conduct of the defendants as hereinbefore set 
forth on account of expenditures which he would not have 
made, except for such acts and conduct, in the amount of 
$35,000.00, and on account of the loss of the use of jiis 
property as a hotel in the amount of $6,000.00, a total sum 
of $41,000.00. 

19. In addition to the ascertainable monetary damages 
above set forth, plaintiff will suffer irreparable injury, not 
susceptible of computation, caused by said acts and conduct 
of defendants, unless the relief herein prayed is granted 
by the court. 

Wherefore, plaintiff 

(a) Prays that the court issue its order or decree, in 
the nature of a writ of mandamus, directed to defendants 
District of Columbia, John Russell Young, Guy Mason, apd 
Gordon R. Young, Commissioners of the District of Co¬ 
lumbia, and Chatham T. Nottingham, Superintendent of 
Licenses of said District, requiring the issuance to plaintiff 
of a license to conduct or operate a hotel on the premises 
known as 202 First Street, S.E., Washington, D. C.; 
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(b) Pravs for such other and further relief as may be 
just, and for the costs of this action; and 

(c) Demands judgments against the defendants, and each 
of them, for the sum of $41,000.00. 

Jury trial demanded Ewing Laporte, 
of all issues so triable: 1069 National Press Bldg., 

Ewing Laporte, Attorney for Plaintiff. 

Attorney for Plaintiff. 

174 District of Columbia, ss: 

Louis J. Courembis, being first duly sworn, on oath says 
that he is the plaintiff named in the foregoing complaint, 
that he has read the same, and that the statements of fact 
therein made are true to the best of his knowledge and 
belief. 

Louis J. Courembis. 

Subscribed and sworn to before me this 8th day of June, 
1950. 

Mary B. Chaney, 
Notary Public, D. C. 
My commission expires May 31, 1955. 

• *•••••••• 


THIS CERTIFICATE SHALL BE CONSPICUOUSLY 
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2494 -$ 


N? 126914 


DEPARTMENT OF BUILDING INSPECTION. 
DISTRICT OF COLUMBIA 


CERTIFICATE OF OCCUPANCY 

Washington, D. C., 
Ipuls coortabia 


7 - 12-49 
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Tbit certificate doe* not take the place of any lireoae 
required by law. BOr doea it autboriae the uiw of boiler*, 
motor*. or machinery. Any chance in the u— or occu- 


Zone }*. C ..«9.C__ Fee, 


752 


Permission is hereby granted to . -j. 

to use the _floor of the building located on Lot-_Square 

Premises __ _ • -- - for the following purposes: 

Hotel 


4.00 


pancy of this build inf 


require a new certificate. 


ROBERT H. DAVIS. 

Director of Inepeetion 


By..t-— 


'ej ®/ 


Permit Clerk. 
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178 Filed Jun 9 J.950 

Harry M. Hull, Clerk 

Motion for An Order in the Nature of 
a Rule to Show Cause 

Plaintiff moves for an order on the defendants District 
of Columbia, John Russell Young, Guy Mason and Gordon 
R. Young, Commissioners of the District of Columbia, and 
Chatham T. Nottingham, Superintendent of Licenses 
thereof, requiring said defendants to show cause why an 
order in the nature of a writ of mandamus should not he 
issued as prayed in the complaint, within such time as the 
court may deem proper. 

Points and authorities annexed. 

Ewing Laporte, 

1069 National Press Bldg., 
Attorney for Plaintiff 

180 Filed Jun 16 1950 

**••**••*• 

Motion to Dismiss or In the Alternative for 
Summary Judgment. 

Come now the defendants in the above-entitled cause and 
move this Honorable Court as follows: 

1. To dismiss the complaint filed in this cause on the 
ground that it fails to state a claim upon which relief may 
be granted. 

2. For summary judgment in their favor. 
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3. The affidavit of G. A. Turner is attached hereto and 
made a part hereof as Exhibit “A” to this motion. 

Vernon E. West, 

Corporation Counsel, D. C. 
Oliver Gasch, 

Assistant Corporation 
Counsel, D. C. 

John F. Doyle, 

Assistant Corporation 
Counsel, D. C. 

Attorneys for Defendant 
District Building 
Washington, D. C. 

• ****##*#* 

181 Affidavit of G. A. Turner. 

District of Columbia, ss: 

I, G. A. Turner, being duly sworn on oath depose and 
say as follows: 

1. I am Assistant Secretary, Board of Commissioners 
of the District of Columbia. 

2. That the paper attached hereto and made a part hereof 
as Exhibit “1” is a true copy of an order of the Commis¬ 
sioners establishing regulations and definitions for the pur¬ 
pose of licensing and regulating certain types of housing 
in the District of Columbia adopted by the Board of Com¬ 
missioners on September 14, 1948 officially published on the 
date set forth in the said Exhibit. 

3. That public hearings were held concerning these said 
regulations on September 7, 1948 and October 6, 1948. 

4. That official notice of the public hearing to be held on 
September 7, 1948 was published in The Washington Post 
on August 2, 1948. 

5. That the papers attached hereto and made a part 
hereof as Exhibit “2” is a true copy of Chapter II, Sec- 
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tion 201, Article 201-01 (a) of the Building Code of the Dis¬ 
trict of Columbia. 

6. That the paper attached hereto and made a part her eof 
as Exhibit “3” is a true copy of the first paragraph of Sec¬ 
tion XX of the Zoning Regulations of the District of 
Columbia. 

G. A. Turner. 

• *•••••#«• 

222 Filed Jun 20 1950 

Motion for Partial Summary Judgment. 

Plaintiff Louis J. Courembis moves for a partial sum¬ 
mary judgment, pursuant to Rule 56, and Rule 56(d), of 
the Federal Rules of Civil Procedure, against defendants 
District of Columbia, John Russell Young, Guy Mason, 
Gordon R. Young, and Chatham T. Nottingham, for an 
order in the nature of a writ of mandamus, requiring the 
issuance to plaintiff of a license to conduct or operate a 
hotel on the premises known as 202 First Street S.E., Wash¬ 
ington, D. C., specifying the facts as to liability for dam¬ 
ages of all defendants that appear without substantial con¬ 
troversy, including the extent to which the amount of dam¬ 
ages or other relief is not in controversy, and directing 
such further proceedings in the action as are just. 

Ewing Laporte, 

National Press Bldg. 

Attorney for Plaintiff. 

228 Filed Jul 26 1950 

Order. 

Upon consideration of plaintiff’s motion for an order in 
the nature of a rule to show cause, of defendants’ motion 
to dismiss or for summary judgment, and of plaintiff’s 
motion for partial summary judgment, it is, this 26th day 
of July, 1950, 
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Ordered, that said motions and each of them be, and they 
are hereby, overruled, with leave to defendants to file 
answers within ten days. 

James R. Kirkland, 

Judge. 

********** 

229 Filed Aug 10 1950 

Answer. 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

1, 2, 3, 4 and 5. The defendants admit the allegations 
contained in paragraphs 1, 2, 3, 4 and 5 of the complaint. 

6. Defendants admit the allegations contained in the first 
sentence of paragraph 6. Defendants do not have knowl¬ 
edge or information sufficient to form a belief concerning 
the allegations contained in the second sentence of said 
paragraph. Defendants deny the remaining allegations 
contained in the said paragraph 6. 

7. The defendants are without knowledge or information 
sufficient to form a belief concerning the intent of the plain¬ 
tiff in alterating or remodeling his premises. Defendants 
admit that a building permit had to be obtained for the al¬ 
teration of plaintiff’s premises. Defendants deny the re¬ 
maining allegations contained in the said paragraph. 

8. Answering the allegations in paragraph 8, defendants 
admit that defendant Davis approved, as not being in vio¬ 
lation of the Building Code and Zoning Regulations, the 
work of remodeling and the alterations of the premises in 
question, and pursuant thereto issued to plaintiff a certifi¬ 
cate of occupancy, a copy of which is attached to plain¬ 
tiff’s complaint as Exhibit A. Defendants admit that the 
premises aforesaid contain 18 rooms only. The remaining 
allegations of paragraph 8 are denied. 
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230 Further answering the allegations of paragraph 
8, defendants say that plaintiff was advised at the 
time of the issuance of the aforementioned certificate of 
occupany that this said certificate would not entitle plain¬ 
tiff to a hotel license. 

9. Defendants admit that defendant Chatham T. Notting¬ 
ham refused to accept the application of the plaintiff for 
a hotel license on the ground that the building did not con¬ 
form to pertinent regulations, and admit that the said regu¬ 
lations defining the term hotel require in pertinent part the 
premises to have not less than 30 habitable rooms reserved 
exclusively for transient guests. Exhibit No. 1 to the po¬ 
tion to dismiss or in the alternative for summary judgment, 
the same being Commissioners Order No. 301,260/10 dated 
September 14, 1948, establishing classification for license 
purposes of buildings containing living or lodging quar¬ 
ters, is incorporated in and made a part of this answer. 
Defendants deny the remaining allegations contained in the 
said paragraph 9. 

10. Defendants admit the allegations contained in para¬ 
graph 10 of the complaint. 

11. Defendants state that the allegations contained in 
paragraph 11 are conclusions of law to which no answer 
is required, but if answer be required admit as follows: 

(1) That the Commissioners Order No. 301,260/10 bear¬ 
ing date of September 14, 1948 was issued pursuant to 
authority contained in paragraphs 48 and 26 of Section 7 
of the Act of Congress entitled “An Act to make appro¬ 
priations for the District of Columbia for the fiscal year 
1923 and for other purposes, approved July 1, 1902, as 
amended by the Act of Congress approved July 1, 19312, 
and as further amended by the Act of Congress approveq 
July 22, 1947, the latter amendment being recited in Sec¬ 
tion 47-2328, D. C. Code, 1940 edition. 

(2) That Section 111 of the Building Code of the District 
of Columbia contains the following definitions “hotel-k 
every place where food and lodging are provided for 
transient guests shall be regarded as a hotel.” 
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231 (3) That the fire escape and safety statute recites, 

in part: “As used in Section 5-301 to 5-312 * * # (d) 
the term hotel means a building in which meals are served 
and rooms are provided for the accommodation of ten or 
more transients.” (Mar. 19, 1906, ch. 957 as added June 
4, 1934, 48 Stat. 846, Ch. 388 § 12; 5-312 D. C. Code 1940 
edition.) 

(4) That the defendants as well as the plaintiff and all 
persons were presumed to know the laws and regulations 
pertaining to the District of Columbia. The remaining al¬ 
legations of paragraph 11 are denied. 

12. Defendants admit said building contains a lobby and 
restaurant which may be used by guests. Defendants deny 
the remaining allegations contained in said paragraph. 

13. Defendants admit the allegations contained in para¬ 
graph 13 of the complaint. 

14. The defendants admit concerning allegations con¬ 
tained in paragraph 14: 

(1) The issuance of a building permit and a certificate 
of occupancy for the purpose of a “hotel” by the Director 
of Inspection. 

(2) That the Commissioners of the District of Columbia 
approved the action of the Superintendent of Licenses re¬ 
fusing to issue a hotel license for the premises of the plain¬ 
tiff. 

(3) That the definition of “hotel” under Section 111 of 
the Building Code for the purposes set forth in those regu¬ 
lations has not been amended. 

Defendants deny the remaining allegations contained in 
the said paragraph. 

15. Defendants deny the allegations contained in para¬ 
graph 15 of the complaint. 

16. Defendants state that the allegations contained in 
paragraph 16 of the complaint are conclusions of law to 
which answer is not required, but if answer be required 
deny said allegations. 
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232 17, 18, and 19. Defendants deny the allegations 

contained in paragraphs 17, 18, and 19 of the com¬ 
plaint. 

Third Defense 

The defendants John Russell Young, Guy Mason, and 
Gordon R. Young were not aware of any action taken by 
the plaintiff Courembis or the defendants Nottingham and 
Davis until after the plaintiff had applied for and had been 
refused a license to operate the business of a hotel in his 
premises as aforesaid. The defendant Nottingham was not 
aware of any action taken by the plaintiff prior to the time 
the plaintiff applied to him for a “hotel license.” Defend 
ant Davis was unaware of action taken or money expended 
by the plaintiff until the case w*as presented to him for i}he 
issuance of a certificate of occupancy. 

Fourth Defense 

All actions taken by the defendants herein were taiten 
under direction of applicable laws and regulations. 

Fifth Defense 

The defendant the District of Columbia was in perfoUm- 
ance of a governmental function. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D. C. 

John F. Doyle, 

Assistant Corporation Counsel, D.\C. 
Attorneys for defendants 
District Building 
Washington 4, D. C. 
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235 Filed Sep 15 1950 

Pretrial Proceedings. 

Statement of the Case: 

Action for an order in the nature of mandamus for a i 
hotel license, and for damages. Jury demanded on claim 
for damages. Defendants are the municipality, the District i ' 
Commissioners, its Superintendent of Licenses, and its Di¬ 
rector of Inspection. The officials are sued both officially 
and individually. 

Plaintiff claims that as the owner of the premises he "was 
issued a building permit, and had his blue-print plans ap¬ 
proved, for alteration of a building to an 18-room hotel, in 
March 1948. The construction work began at once under i 
supervision of the municipal authorities and w^as completed 
in July 1949. The result was approved and plaintiff was 
issued a certificate of occupancy for a hotel in July 1949. , i 

Thereupon, plaintiff applied for a hotel license for the 
premises, it was refused and, on appeal to the defendant < 

District Commissioners, such refusal was approved in July i, 
1949. 

Plaintiff claims said alterations cost in excess of $35,000, 
that they were made solely in order to qualify the premises 
for a hotel license, that they added little or nothing to the 
value of the premises for other than hotel purposes, that 
defendants knew said facts from the time of the issuance of 
said building permit to him in March 1948, and that up to 
the date of suit in June 1950 he had sustained damages, 
from the loss of the use of the premises as a hotel, of 
$6,000, which damages have since continued to ac¬ 
crue. 

236 Defendants rely on a new licensing regulation, 
adopted in September and October 1948, and the defi¬ 
nition of hotel therein contained requiring a minimum of 
thirty rooms; state that said regulation was prescribed 
under authority of Chapter 23 of Title 47, D. C. Code 1940, 
as amended, and admit that its definition of hotel w T as taken 
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from Title 25 of the Code dealing with liquor regulation. 

Plaintiff claims (1) estoppel, citing District of Columbia, 
v. Cahill, 60 App. D. C. 342; (2) that said licensing regula¬ 
tion is not authorized by the statute; (3) that said licensing 
regulation is unconstitutional, particularly as applied in 
this case; (4) that if the statute can be construed as author¬ 
izing the regulation, the statute is itself unconstitutional, 
particularly as applied in this case, and (5) that said li¬ 
censing regulation is not being uniformly applied and en¬ 
forced by the defendants. 

Plaintiff further claims that said licensing regulation has 
not been properly published and made available to the 
public, and that he did not learn of its existence until his 
application for license was refused in July 1949. Plaintiff 
claims that none of defendants advised him of said regula¬ 
tion, or took any steps to revoke said building permit or Jto 
stop the construction work thereunder, upon the adoption 
of the regulation, but that they allowed the construction 
work to proceed to completion under their official super¬ 
vision and inspection, approved the same and issued to him 
the certificate of occupancy for a hotel, as aforesaid. 

Plaintiff claims that the Building Code of the Distri 
of Columbia, under which said building permit was issue 
the construction work performed, approved and said ce 
tificate of occupancy issued, defines a hotel as any building 
used for transient guests, without limitation as to number 
of rooms, and that the same was not amended to confor^n 
to the definition of hotel in said licensing regulation upon 
the adoption of the latter, and has not been so amended up 
to the present time. 

237 Plaintiff claims damages against the municipally 
for the cost of said construction work and for the 
loss of use of the premises as a hotel since July 1949; 
against defendant Commissioners of the District individu¬ 
ally on the ground of their negligent failure to conform the 
Building Code to the new licensing regulation, to stop sa|d 
construction work upon the adoption of the latter, and fir 
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their direction, approval and ratification of the refusal of 
a hotel license; against defendant Davis, Director of In¬ 
spection, individually for his failure, with knowledge, to 
notify plaintiff and stop said construction work upon the 
approval of said licensing regulation, his approval of the 
continuance of the work thereafter, his approval of the 
same for a hotel when completed, and his issuance of said 
certificate of occupancy for a hotel in the circumstances; 
and against defendant Nottingham, Superintendent of Li¬ 
censes, individually for his intentional refusal after notice 
to perform the ministerial act of issuing the hotel license. 

Plaintiff concedes that, if the hotel license is issued as 
prayed, his claim for damages will no longer be valid as 
to the sums expended for alteration of the premises for 
hotel purposes in excess of $35,000; but he insists that his 
claim for damages for the loss of the use of the premises 
as a hotel since July 1949 will remain to be adjudicated. 

Defendants claim that plaintiff’s building was used, 
prior to his application for a building permit to make al¬ 
terations thereon in 194S, as a rooming or lodging house; 
that it was not at that time either licensed as or eligible 
for licensing as a hotel; that when plaintiff sought to make 
alterations on his building for multiple housing usage, he 
thereupon was required to follow the provisions of the 
Building Code of the District of Columbia; that the pro¬ 
visions applicable to lodging houses are substantially 
238 the same as those applicable to hotels; that plain¬ 
tiff applied for and received permission from the 
Director of Inspection of the District of Columbia to make 
certain alterations to his existing building; that while 
plaintiff’s application for a building permit, as aforesaid, 
was under consideration, consideration was also being 
given to the promulgation of licensing regulations relating 
to certain buildings used for multiple housing; that public 
notice was duly given of the Commissioners’ intention to 
hold hearings on the said regulations; that following pub¬ 
lic hearings thereon, the regulations were duly adopted on 
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the 12th day of September 1948, and thereafter published 
in the evening Star newspaper on September 23, 1948; that 
plaintiff’s building alterations were completed in July of 
1949, whereupon he sought an occupancy certificate as a 
hotel. Plaintiff was specifically advised that his building 
could not be licensed as a hotel because of the aforesaid 
regulations of September 12, 1948, which, in defining a 
hotel, specified, among other things, that it must contain 
not less than 30 rooms reserved for use of transient guests 
and plaintiff’s building contains only 18 rooms. Since 
plaintiff’s building, however, was in conformity with the 
requirements of the building and zoning regulationk an 
occupancy certificate, which is evidence of that and nothing 
more, was issued to him after he had been specifically ad¬ 
vised that the property could not be licensed as a hotel. 

Defendants deny each and every allegation of negligence 
and assert that their acts in respect to matters involved in 
this lawsuit are valid and lawful, and that their acts were 
performed pursuant to Acts of Congress and duly author¬ 
ized and properly adopted regulations of the District of 
Columbia. 

Plaintiff is granted leave to file an amendment of his com¬ 
plaint at time of trial to claim damages accrued since the 
action was filed on account of loss of the use of his premises 
as a hotel. , 

239 Stipulation : 

It is hereby stipulated that records (or photo- 
static copies thereof) of the Government of the District 
of Columbia or any of the departments thereof, orders and 
regulations (or photostatic copies thereof) of the Commis¬ 
sioners of the District of Columbia, and photostatic copy 
of the affidavit of publication signed by W. R. Little, agent 
and controller of the Evening Star, together with photo¬ 
static copy of clipping from the Evening Star attached 
thereto attesting publication on September 23, 1948, pf the 
order of the Commissioners dated September 14, 194£|, con¬ 
cerning among other things regulations defining various 
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types of multiple housing for license purposes, including 
hotels, may be received in evidence without formal proof 
subject to objections as to relevancy and materiality; that 
Commissioners, under date of July 28, 1948, issued a pub¬ 
lic notice that a public hearing would be held in the Board 
Boom of the District Building on September 7, 1948, with 
reference to the proposed new regulations and definitions. 
This notice together with the proposed new definitions was 
published in the Washington Post on August 2, 1948. 

It is ordered that this cause be referred to a non-jury 
Judge for trial of the injunctive phase of the matter and 
determination whether there is any other issue in the com¬ 
plaint that should be referred to a jury. 

Dated Sept. 15, 1950. 

Edwakd M. Curran, 

Pretrial Judge. 

• ******••• 

240 Filed Oct 3 1950 

Supplement to Pretrial Order. 

Defendants are given leave to amend their answer as fol¬ 
lows : 

Paragraph 5. Add the following: “Except defendants 
deny that there was issued to plaintiff a building permit, 
as alleged, to remodel restaurant and hotel on March 12, 
1946, and on the contrary say that said permit was issued 
to plaintiff on August 12, 1948.” 

Strike existing paragraph 6 and substitute the follow¬ 
ing: 

“Defendants deny the allegations contained in the first 
sentence of paragraph 6 of the complaint, and on the con¬ 
trary say that w^ork was commenced by plaintiff on August 
18, 1948. Answering the allegations contained in the sec¬ 
ond sentence of paragraph 6, defendants deny that work 
was started in March 1948, and on the contrary say that 
work was started August 18, 1948. Defendants are with¬ 
out information or knowledge sufficient to form a belief as 
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to the cost of the work. The remaining allegations of para¬ 
graph 6 are denied.” 

Dated Oct. 3,1950. 

Edward M. Curran 
Pretrial Judge 

*•••***•** 

243 Filed Nov 9 1950 

Findings of Fact. 

The Court, upon consideration of the evidence and the 
pleadings, finds as facts the following: 

1. This is an action seeking an order in the nature of a 
writ of mandamus and seeking damages against the Dis¬ 
trict of Columbia as a municipal corporation, against the 
three Commissioners of the District of Columbia, against 
the Superintendent of Licenses of the District of Columbia, 
and against the Director of Inspection of the District of 
Columbia. 

2. The plaintiff, Louis J. Courembis, acquired, some time 
prior to August 1948, the premises on the southeast corner 
of 1st and B Streets, S. E., in the District of Columbia. 

3. At the time the premises were acquired by the plain¬ 
tiff, the improvements consisted of a three-story building, 
the ground floor of which was occupied as a restaurant, and 

the two upper floors of which were operated as a 

244 lodging house. The plaintiff leased all three floors 
to one Louis P. Pappas, who operated both the res¬ 
taurant business and the lodging house business. The lea^e 
provided for a monthly rental of $600.00 for the entijre 
building. 

4. For some time prior to the commencement of building 
operations hereinafter referred to, and while the buildii|ig 
was being occupied by Mr. Pappas as set forth in Finding 
of Fact No. 3, the furnace, plumbing, electric wiring, and 
ceilings were in a bad state of repair and the building gen¬ 
erally was in a run down condition. Roomers or lodgej*s 
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in the lodging house portion of the building paid rentals 
ranging from $2.50 to $5.00 weekly. 

5. Prior to the commencement of building operations 
hereinafter referred to, access to the second and third floors 
or lodging house portions of the building was obtained by 
a stairway approximately in the center of the B Street side 
of the building, which stairway opened onto the sidewalk 
of B Street. There was no interior opening or passageway 
from the restaurant to the upper floors of the building and 
persons desiring to enter the restaurant from the upper 
floors were necessarily required to first go out into the 
public street. The restaurant was divided into approxi¬ 
mately two halves or two rooms on either side of the stair¬ 
way above referred to, but connected by an opening or 
archway under the rear of the stairway. 

6. On August 12, 1948, a permit was issued by the defen¬ 
dant Robert H. Davis, as Director of Inspection of the Dis¬ 
trict of Columbia, to the plaintiff to erect one three-story 
brick and cinder block addition to the existing building and 
make alterations to the existing building in accordance with 
plans filed on behalf of the plaintiff ■with the said Director 
of Inspection, on or about July 27, 1948. 

7. The principal construction work upon the premises 
under the permit referred to in the preceding Finding of 
Fact consisted of the removal of the staircase and parti¬ 
tion from the center of the first floor of plaintiff’s 

245 building on the B Street side thereof, thereby open¬ 
ing the two dining rooms into one large room; the 
construction of a new stairway to the upper floors of said 
building in what had been an open areaway in the rear of 
said building, which stairway opened on the 1st Street side 
of said building; the installation of a new furnace; the in¬ 
stallation of new electric wiring throughout the building; 
and the installation of some new plumbing, including the 
installation of running water in each bed room. 

8. Plans for the alterations and construction of the new 
stairwell, the latter referred to in the Building Code of the 
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District of Columbia and in the testimony as a 4 ‘fire 
tower”, were drawn by a reputable architect. 

9. The construction work on plaintiff’s building de¬ 
scribed in Finding of Fact No. 7 was performed in fjwo 
stages. The removal of the staircase and partition zpnd 
the installation of a steel beam in place thereof on the! B 
Street side of the building was performed first and com¬ 
pleted by a building contractor. Some time later the re¬ 
mainder of the work was commenced by the same building 
contractor. Between the first and second stages of the 
work as above described there was no access at all to |he 
second and third floors of the building. 

10. The building contractor did not complete the second 
stage of the work described in Findings of Fact No. 7 and 
9, but merely erected the masonry and the stairs for t|he 
new stairway or “fire tower” and then left the job because 
he “did not like certain conditions there”. The work wtas 
completed by the plaintiff himself. 

11. With the exception of the lapse of time between the 
two stages of the work as set forth in Finding of Fact No. 
9, the alterations and construction work was in progress 
from some time after the middle of August 1948 until some 
time in July 1949, when it was completed. Certain supple¬ 
mental permits which did not materially change any of the 

construction work on the building as hereinbefore 
246 set out were issued by the defendant Davis, as Di¬ 
rector of Inspection of the District of Columbia, to 
the plaintiff subsequent to the permit issued on August ^2, 
1948, as set forth in Finding of Fact No. 6. 

12. The total cost of the alterations and construction 
work hereinbefore described was stated by counsel for the 
plaintiff to have been in excess of $35,000.00. It was con¬ 
ceded by counsel for the defendants that a substantial 
amount of money was expended by the plaintiff in making 1 
the alterations and performing the new construction. Paid 
bills and “accepted estimates” totaling only $13,259.00 
were admitted in evidence. 
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13. During the progress of the construction work herein¬ 
before described, various inspectors from the office of the 
Building Inspector of the District of Columbia visited the 
premises and inspected the construction work. The plain¬ 
tiff was required by these inspectors to perform the work 
in accordance with the plans which had previously been 
approved by the office of the Director of Inspection and in 
accordance with the provisions of the Building Code of the 
District of Columbia. Among the items so required were 
fireproofing of the new stairway in its entirety, fireproofing 
of sleeping rooms, installation of a fire bell system and 
relocation of a fire escape. 

14. After completion of the alterations and new construc¬ 
tion hereinbefore described, the plaintiff leased the first 
floor or restaurant portion of his building for $1,000 per 
month, and the second and third floors or lodging house 
portions of the building for $600.00 per month, making a 
total monthly rental for the entire building of $1,600.00 per 
month, as against a total monthly rental of $600.00 per 
month for the entire building prior to the commencement 
of said alterations and new construction. Pappas, tenant 
of the entire building prior to the alterations and construc¬ 
tion, was required to furnish his own heat and water and 
make repairs, while the plaintiff furnished heat, water and 

repairs to the tenants who leased the premises after 
247 completion of the alterations and new construction. 

15. All of the work set forth on the plans for the 
alterations and new construction on plaintiff’s premises, as 
hereinbefore described, and all of said work required to be 
done, including the various egress and fireproofing require¬ 
ments set forth in Finding of Fact No. 13, would be re¬ 
quired by the laws and regulations in effect in the District 
of Columbia, whether said alterations and new construction 
were for the purpose of occupying the plaintiff’s premises 
as a hotel or as a lodging house, there being no difference 
between the requirements for a hotel and a lodging house 
in the fireproofing and egress regulations for a building of 
that size and type. 
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16. The application for the construction permit issued on 
August 12, 1948, and the plans filed in the office of the jDi- 
rector of Inspection set forth that the plaintiff desired the 
permit and prepared the plans for the future use of the 
building as a hotel. When the alterations and construction 
work were completed, the two upper floors contained 18 
sleeping rooms. 

17. On July 28, 1948, almost one month prior to com¬ 
mencement of any construction w r ork on plaintiff’s build¬ 
ing, the defendant Commissioners of the District of Co¬ 
lumbia issued a public notice that a public hearing woiild 
be held on September 7, 1948, in the Board Room of jthe 
District Building with reference to proposed new regula¬ 
tions and definitions for all types of multiple housing in 
the District of Columbia including hotels. This notice, to¬ 
gether with the proposed new regulations and definitions, 
was published in the Washington Post, a newspaper of 
wide circulation in the District of Columbia, on August 2, 
1948. In addition to the public hearing held in the Boaird 
Room of the District Building by the Commissioners on 
September 7,1948, informal semi-public hearings were held 
by a committee appointed by the Commissioners to investi¬ 
gate the subject of multiple housing, to which serhi- 

248 public hearings representatives of owners and oper¬ 
ators of all types of multiple housing, including ho^el 
operators and lodging and rooming house operators, were 
invited, and in which said owners and operators partici¬ 
pated in discussion of the new regulations and definitions. 

18. After the public hearing held on September 7, 1948, 
the defendant Commissioners of the District of Columbia 
issued an order bearing Order No. 301,260/10, dated Sep¬ 
tember 14, 1948, concerning, inter alia, definitions of vari¬ 
ous types of multiple housing for licensing purposes, in 
which the term hotel was defined in paragraph (h) thereof 
as follows: 

“The term ‘Hotel’ means any building or part thereof 
where not less than 30 habitable rooms are reserved ey- 
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clusively for transient guests, and where meals are pre¬ 
pared in a kitchen on the premises by the management or 
a concessionaire of the management to be eaten in a dining 
room accommodating simultaneously not less than 30 per¬ 
sons, which dining room shall be communicating with the 
lobby. Where kitchen or dining room facilities are oper¬ 
ated by a concessionaire, the hotel licensee and its manager 
shall be liable for compliance with all regulations applica¬ 
ble thereto and penalties thereunder, unless otherwise spe¬ 
cifically provided.’ ’ 

This order was entered on the minutes of the Commis¬ 
sioners of the District of Columbia sitting as a Board which 
minutes are public records and open to public inspection. 
The order was published in its entirety on September 23, 
1948, in the Evening Star, a newspaper of wide circulation 
in the District of Columbia. Copies of the order have been 
on file in the Public Library of the District of Columbia 
and in a number of the branches of the Public Library of 
the District of Columbia in various parts of the District 
since November 12, 1948. Ten thousand mimeographed 
copies of the order were printed and made available to the 
public in the office of the defendant Nottingham, Superin¬ 
tendent of Licenses of the District of Columbia, a copy was 
posted on a bulletin board in his office, and copies thereof 
were mailed by him to all applicants for licenses of busi¬ 
nesses defined in said order. A copy was mailed in June 
of 1949 to the operator of the plaintiff’s premises. 
249 19. Some time prior to September 14, 1948, the 

Commissioners appointed a committee to study the 
subject of multiple housing and the license fees that were 
being charged in connection therewith. After considerable 
study this committee recommended to the Commissioners 
that the License Law of 1932 be amended. The Commis¬ 
sioners of the District of Columbia made such a recommen¬ 
dation, first to the 79th Congress, and later to the 80th Con¬ 
gress, resulting in the passage of the Act of July 22, 1947, 
which amended the License Law of 1932. Pursuant to the 
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authority contained in Paragraph 28 of the License Law 
of 1932 as amended July 22, 1947, the committee, at jthe 
direction of the Commissioners, undertook to draft njew 
definitions of all types of multiple housing and new license 
fees therefor. After these drafts were completed, at jthe 
direction of the Commissioners, semi-public hearings were 
held thereon, to which were invited representatives of all 
the industries that might be affected thereby, including 
both large and small housing operators, and the views of 
these housing operators upon the proposed new regulations 
were obtained. Thereafter, after the publication of formal 
notice and the holding of a full public hearing in the Bo^ird 
Room of the District Building, as hereinbefore set out, the 
Commissioners, sitting as a Board, adopted, under author¬ 
ity of Paragraph 28 of the License Law of 1932 as amended 
July 22, 1947, the new definitions of the various types of 
multiple housing for license purposes including the defini¬ 
tion of a hotel for license purposes as set out in Finding of 


Fact No. 18. 


20. The requirement of 30 rooms in the definition of a 
hotel, as set forth in Finding of Fact No. 18, was suggested 
to the committee mentioned in the preceding Finding of 
Fact and to the Commissioners of the District of Columbia 
by such a provision in the Act of Congress approved Jan. 
24, 1934 (48 Stat. 319, ch. 4, § 3; Sec. 25-103, D. C. Code, 
1940). 

250 21. On July 8, 1949, plaintiff applied in the office 

of Director of Inspection for a certificate of occu¬ 
pancy for the second and third floors of his building at list 
and B Streets, S. E., for use as a hotel. On July 12, 1949, 
the issuance of the certificate of occupancy was approved 
by J. J. Ilgenfritz, Deputy Director of Inspection of the 
District of Columbia, with the notation on the application, 
“OK for C. of O. although applicant notified it does not 
comply with license requirements”, and a certificate of 
occupancy was issued to the plaintiff on behalf of the de¬ 
fendant Davis to use the second and third floors of plain- 
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tiff’s premises as a hotel. Printed upon the face of the 
certificate of occupancy so issued is the following: “This 
certificate does not take the place of any license required 
bylaw,***”. 

22. Approximately one to two months prior to the date 
on which the plaintiff applied for a certificate of occupancy 
for use of the second and third floors of his building as a 
hotel, the plaintiff conferred with J. J. Ilgenfritz, Deputy 
Director of Inspection, -with R. Donald Kinney, an engineer 
in the Department of Inspection, and with Milton D. Kor- 
man, an Assistant Corporation Counsel of the District of 
Columbia, with reference to the future use of the second 
and third floors of his building at 1st and B Streets, S. E., 
as a hotel, at which conference the plaintiff asked Mr. Kor- 
man if there was anything that could be done to obtain a 
license for the building as a hotel. Plaintiff was advised 
at said conference that the building could not be licensed 
as a hotel because it does not comply with the definition of 
a hotel for license purposes promulgated by the Commis¬ 
sioners as set forth in Finding of Fact No. 18. Plaintiff 
was further informed at said conference that the building 
could not be licensed as a hotel even prior to the adoption 
of said definition for license purposes for the reason that 
the building does not comply with the former definition of 
a hotel as contained in the License Law of 1932 (Section 
47-2328, D. C. Code 1940, now repealed). 

251 23. The License Law of 1932 (Act of July 1, 1932, 

47 Stat. 555, ch. 366, Par. 28) provided in part as 
follows: 

“Every place where food and lodging are provided for 
transient guests shall be regarded as a hotel.” 

Administratively, this provision of the License Law of 
1932 was interpreted by officials of the District of Colum¬ 
bia so that a building could not be licensed as a hotel unless 
both food and sleeping quarters were provided for guests 
in a building without the necessity of the guests going out¬ 
side the building to pass from the sleeping quarters to the 
dining room, or vice versa. 
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24. Neither before nor after the alterations and new con¬ 
struction hereinbefore described was there a passage witjh- 
in the building between the sleeping quarters on the secohd 
and third floors of plaintiff’s building and the restaurant 
on the first floor. 

25. The provision of the License Law of 1932 hereinbe¬ 
fore set out in Finding of Fact No. 23 was repealed by tfie 
Act of July 22,1947, (61 Stat. 402, ch. 296, § 3), and in lieu 
thereof the following provision was enacted (Section 47- 
2328, D. C. Code 1940, Supp. VII): 

“The Commissioners of the District of Columbia ate 
authorized and empowered to classify, according to upe, 
method of operation, and size, buildings containing living 
or lodging quarters of every description, to require licenses 
for the business operated in each such building as in their 
judgment requires inspection, supervision or regulation by 
any municipal agency or agencies, and to fix a schedule <j>f 
license fees therefor in such amount as, in their judgment, 
will be commensurate with the cost to the District of Co¬ 
lumbia of such inspection, supervision or regulation: Pro¬ 
vided, however, That no license shall be required for single- 
family or two-family dwellings, nor for a rooming houpe 
offering accommodations for no more than four roomers J’ 

The definition of a hotel for license purposes, as set fortjh 
in Finding of Fact No. 18, was promulgated by the Com¬ 
missioners pursuant to the last quoted provision of law. 

26. Subsequent to the completion of the alterations anld 
new construction, and subsequent to issuance of the certifi¬ 
cate of occupancy, both hereinbefore described, the plain¬ 
tiff applied to the defendant Nottingham for a 11- 

252 cense to operate the second and third floors of hip 
building at 1st and B Streets, S. E., as a hotel. Thip 
application was denied by the defendant Nottingham. 

27. The plaintiff appealed the action of the defendant 
Nottingham, as set forth in the next preceding Finding of 
Fact, to the defendants John Russell Young, Guy Mason, 
and Gordon R. Young as Commissioners of the District of 
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Columbia. Tbe defendant Commissioners of the District 
of Columbia affirmed the action of the defendant Notting¬ 
ham in refusing the plaintiff a license for his building as a 
hotel. 

Conclusions of Law. 

The Court makes the following conclusions of law: 

1. The Act of Congress (Section 47-2328, D. C. Code 
1940, Supp. VII, July 22, 1947, 61 Stat. 402, ch. 296, § 3) 
under which the Order of the defendant Commissioners, 
No. 301,260/10, bearing date September 14, 1948, was pro¬ 
mulgated, is constitutional and valid. 

2. The classification of multiple housing units for living 
and lodging quarters, as set forth in the aforementioned 
order of the Commissioners, No. 301,260/10, dated Septem¬ 
ber 14,1948, is reasonable and valid, and the said order and 
its application to the facts established in this case are valid. 

3. The record fails to disclose that the regulation in ques¬ 
tion, defendant Commissioners’ Order No. 301,260/10, is 
not being uniformly applied and enforced. 

4. No facts were established by the evidence in this case 
which warrant holding that the doctrine of equitable estop¬ 
pel or estoppel in pais, as set forth in District of Columbia 
v. Cahill , 60 App. D. C. 342, 54 F. (2d) 543, is applicable to 
the facts and circumstances of plaintiff’s complaint. 

5. There was no showing by plaintiff that “to as- 
253 sert a public right would be to encourage and pro¬ 
mote a fraud.” 

6. The record fails to show’ any substantial detriment re¬ 
sulted to plaintiff from the application of the regulation of 
the Commissioners, No. 301,260/10. 

7. Inasmuch as the fireproofing and egress regulations 
on buildings of the size and type of plaintiff w’ere the same 
whether the building wras to be used as a lodging house or 
a hotel, the alterations and new construction done by or 
required of the plaintiff constituted no financial loss to him 
and could not be recognized as an element of damage since 
the alterations and new’ construction simply had the result 
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of bringing plaintiff’s building into compliance with egress 
and safety standards for lodging bouses. 

8. The certificate of occupancy issued to plaintiff consti¬ 
tuted only a certification that as to his building the Budd¬ 
ing and Zoning Regulations had been complied with, afid 
did not entitle the plaintiff to any license for the building. 

9. On authority of Ziffrin, Inc. v. United States, 318 U. S. 
73, 78, and Berry v. District of Columbia, 32 App. D. C. 96, 
104, the Commissioners were without authority at the time 
application was made by plaintiff for issuance of a hoi;el 

license to issue such a license by reason of their Qr- 
254 der No. 301,260/10. The defendant Commissioners 
in their capacities as Commissioners of the Distrjct 
of Columbia and the District of Columbia, a municipal cor¬ 
poration, should therefore not be required to issue a hoiel 
license to plaintiff. 

10. Defendants, John Russell Young, Guy Mason, Gor¬ 
don R. Young, Chatham T. Nottingham, and Robert H. 
Davis, acted at all times in this cause within the scope of 
their authority, and therefore they are not liable to Re¬ 
spond in their individual capacities. 

11. In view of the findings of fact and conclusions of lajw 
heretofore entered, the Court finally concludes that thei*e 
is no issue to be tried by a jury or otherwise in this cau^e. 


Richmond B. Keech 
Judge 


November 9th, 1950. 


Filed Nov 9 1950 

Judgment. 


This action came on to be tried before the Court, and tljie 
evidence adduced by the parties having been heard, and tljie 
Court having made its findings of fact and conclusions d)f 
law, it is hereby this 9th day of November, 1950, 
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Adjudged That this action he and it hereby is dismissed 
on the merits. 


Richmond B. Keech 
Judge. 

*••****•## 

3 Filed Nov 15 1950 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

The Deputy Clerk: The case of Courembis vs. the Dis¬ 
trict of Columbia, et al. 

Mr. Laporte: Your Honor, I am the attorney for the 
plaintiff. 

The Court: Yes, sir. 

Mr. Laporte: If the Court please, this is an action in 
the nature of mandamus against the District of Columbia 
and certain of its officials for a hotel license. It includes, 
as well, claims for damages against certain officials of the 
District of Columbia individually. 

The case was pretried before Judge Curran, and he or¬ 
dered that the license, or mandamus, feature of the case be 
heard first by a non-jury court and that, thereafter, the 
damage features, upon which jury trial is requested, might 
be tried. 

The Court: What is this license for? 

Mr. Laporte: A hotel. The defendants filed a motion 
to dismiss after complaint was served and, alternatively, 
for summary judgment. That came before Judge Kirk¬ 
land, he denied the motions, but ordered the case advanced 
for trial. That is why v?e are here so early. 

The Court: We are here on the merits as to the question 
of the right to a license for a hotel? 

Mr. Laporte: That is right. 

The Court: That is the sole thing I have to hear? 

4 Mr. Gasch: Your Honor, I would respectfully dis¬ 
agree with that, and I invite Your Honor’s attention 

to the last paragraph of the pretrial order. 
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The Court: Then, it may be helpful to both of you i:t I 
read it. What is the date of the pretrial order? 

Mr. Laporte: It was very late, only about two weeks 
ago. I have forgotten the exact date. 

Mr. Gasch: I think it was the 31st of August, Your 
Honor. It was not very long ago. 

Mr. Laporte: September 15, Your Honor. 

Mr. Gasch: The pretrial was held on the 31st, and 
order was signed on September 15. 

Mr. Korman: It is not on the regular pretrial fo 
Your Honor. The Court had us draw it. 

The Court: Let me ask you a question, Mr. Laporte, 
turning to page 2 of this pretrial statement. You indicate 
five points there. Factually are you in accord with the 
Government’s position? I mean by that are the facts cer¬ 
tain and undisputed? 

Mr. Laporte: The facts are mainly undisputed. The 
issues are very small. The differences of fact are very 
slight. 

The Court: Do you contend that the differences in fhct 
would affect the law of the case? 

Mr. Laporte: I think so, Your Honor. I think they are 
material to the issues. 

5 The Court: Let me start off, then, on this prem¬ 

ise. You say, first, that the regulation, if it says 
w r hat these people say it says, is not valid because it is pot 
in conformity with the Act; and if the Act permits that 
thing, the Act itself is unconstitutional? 

Mr. Laporte: I do say that, Your Honor. My first point 
is estoppel, within the Cahill case. 

The Court: I am going to come to that. As I under¬ 
stand you, first—I have just glanced at this—you say that 
the regulation does not do w T hat they say? Do you say that 
or not? 

Mr. Laporte: My first position is that the regulation is 
not authorized by law. It is not within the terms of the 
statute. 
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The Court: And, too, that if the law is broad enough to 
permit that, then the law itself is unconstitutional? 

Mr. Laporte: At least as applied to the facts in this 
case. 

The Court: All right, sir. 

Mr. Laporte: But my principal points that I want to 
urge are, first, the matter of estoppel— 

The Court: I am not going to cut you off. I want to 
understand what we are going to talk about. 

Mr. Laporte: Then, on that point some evidence may be 
necessary—not much, but some. 

6 The Court: Do I understand you to say by estop¬ 
pel that even though the regulation be valid, the 

Government can be estopped? 

Mr. Laporte: Yes, Your Honor. I think that is the Ca¬ 
hill case—60 Appeals, D. C. I think that case clearly estab¬ 
lishes estoppel in those circumstances. I am prepared to 
discuss that and some cases cited by the District, which 
they think render the Cahill precedent inapplicable here. 

The Court: All right. Suppose you go to the facts which 
you contend. 

Mr. Laporte: This man acquired this property. It was 
being operated under a rooming- or lodging-house license. 
That is the first point. I believe right there my opponents 
will stipulate that at the time this plaintiff acquired this 
property and initiated the work of alteration, it was in op¬ 
eration under either a rooming- or lodging-house license. 

Which? 

The Court: I suggest that we not stop for that. You 
make your statement, I will ask wherein the other side dif¬ 
fers, and we shall probably get through quicker. 

Mr. Laporte: He acquired it and desired to alter it for 
a hotel. He obtained approval of the plans for alteration 
of the premises as a hotel and a permit to convert the prem¬ 
ises to a hotel—that is, a building permit from the 

7 Building Department. Those plans and that permit 
were for an 18-room hotel. The plans were approved 
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and the permit granted. I think the record is now in court, 
although I have not been shown it. That occurred in |Au- 
gust, 1948. 

The Court: That is, approval of the plans to specifically 
change this to a hotel of 18 rooms? 

Mr. Laporte: Eighteen rooms. 

The Court: August, 1948? 

Mr. Laporte: August, 1948, Thereafter, until the work 
was done, a number of subordinate permits were issued, 
and changes of plan were made. The work began in Au¬ 
gust, 1948, and was prosecuted to a conclusion in about 
July, 1949—the following year. The work of conversion 
cost upward of $35,000. 

I should insert here that, of course, the work was carried 
on under the constant supervision of the Building Depart¬ 
ment that had to be passed upon, just as the plans were, 
as Your Honor knows. It was known by the defendants 
concerned at that time that it was an 18-room property |and 
was a hotel project. 

In July, 1949, the work was finally inspected and ap¬ 
proved, and a certificate of occupancy was issued. That 
certificate of occupancy recites that it is for hotel purposes. 
When that certificate was issued, the officials knew that the 
building had only 18 rooms. 

8 Immediately afterward, the plaintiff applied for 

his license to conduct a hotel. That license was re¬ 
fused. He thereupon appealed to the Commissioners, ap¬ 
prising them of all the circumstances; and with full knowl¬ 
edge of this picture, the action of refusing a license was 
affirmed. Then he brought this action. 

When he went to get his certificate of occupancy for hotel 
purposes when the job was done, he was told, “You can’t 
have a license for this property. We have a new license 
regulation that defines a hotel, and it requires a minimum 
of 30 rooms for transient guests. 

The Court: What is the date of that regulation? 
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Mr. Laporte: That regulation was adopted, first, in Sep¬ 
tember, 1948. It was revised and readopted, apparently, 
or at least amended, in October, 1948. 

The Court: Does that make it 30 rooms? 

Mr. Laporte: Thirty rooms is the minimum for a hotel. 
The fact is that the place was already licensed for a room¬ 
ing- or lodging-house. That is the only kind of license they 
will now give him. 

The plaintiff would not have entered upon this project 
or spent a large amount in order to get a lodging-house li¬ 
cense ; he already had one. There was no occasion for that. 
The effect of the expenditure of this money was not to af¬ 
fect substantially the value of this property; it was done 
solely in order to obtain this hotel license. 

9 I think that that, substantially, is our case with 

reference to estoppel. 

The Court: Yes. Mr. Gasch? 

Mr. Gasch: Your Honor, not by way of making an open¬ 
ing statement, by simply by way of revising seriatim the 
factual contentions of the plaintiff— 

The Court: Let me interrupt you, Mr. Gasch, to ask Mr. 
Laporte a question. 

Had these regulations which came out as of September, 
1948, been the subject of hearings? I mean was there no¬ 
tice to everybody? 

Mr. Laporte: Apparently they published in one of the 
newspapers the usual ad that they were going to hold hear¬ 
ings on revising the license regulations. 

The Court: Do you know the date of that? 

Mr. Laporte: I believe it was stipulated in the pretrial 
order here. 

The Court: Was it prior to your application? 

Mr. Laporte: It was prior to the application for license; 
it was after the approval of the plans and issuing of the 
building permit for an 18-room hotel. It was prior to the 
license application. 

Do you have the date, Mr. Gasch? I thought we stipu¬ 
lated the date that that thing was published. 
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10 Mr. Gasck: The stipulation reads as follows: 

“ * * * that Commissioners, under date of July 
28, 1948, issued a public notice that a public hearing would 
be held in the Board Room of the District Building on 
September 7, 1948, with reference to the proposed new 
regulations and definitions. This notice together with the 
proposed new definitions was published in the Washington 
Post on August 2,1948.” 

That was prior to the issuance of the building permit in 
question. 

Mr. Laporte: I overlooked one factual point. I think 
the Court could take judicial notice of it, but if not we 
are prepared to prove it. That is, both the Building Code 
of the District of Columbia and these new license regula¬ 
tions are unavailable. They were never promulgated cjind 
made available to the public as a matter of course oi' a 
matter of right. 

There is a further circumstance that appears in thtese 
regulations. The Building Code defines a hotel as any 
building used by transient guests, without limitation as to 
the number of rooms. 

The Court: You say the Building Code? 

Mr. Laporte: The Building Code of the District. 

The Court: That is by regulation? 

Mr. Laporte: That is a regulation. 

The Court: I think, in the first instance, they 

11 would have a right to modify it, I assume. Apart 
from your question of estoppel—I am not talking 

about that—basically they have a right to. 

Mr. Laporte: To change a regulation. But that brings 
up a further point. They did not change that regulation. 
It is admitted here that the Building Code, then and now, 
defines a hotel as any building used for transient guests, 
without limitation as to the number of rooms. 

We have evidence here that it is almost impossible to 
get copies of either the Building Code of the District of 
Columbia or these regulations that are in question here. 
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In fact, there is a Bar Association committee that was 
created for the purpose of trying to get those things, and 
get them in some available place. I have here a report of 
the Executive Secretary of the Bar Association as to how 
much they have been able to obtain so far. It does not 
include either one of these regulations. 

The Court.: So I understand it is agreed that this hearing 
for the purpose of changing the regulation went forward 
as of July 28, 1948? 

Mr. Laporte: It is apparently stipulated that they pub¬ 
lished an advertisement of the intention to hold a hearing. 

The Court: All right, sir. 

Mr. Gasch: Factually it may be of assistance if I go 
through Mr. Laporte’s points and indicate our posi- 
12 tion on them. 

In the first place, we are prepared to agree that 
prior to the time the plaintiff bought the premises in ques¬ 
tion, it was licensed by the District of Columbia as a lodg¬ 
ing-house and restaurant. 

The Court: You say prior to the purchase? 

Mr. Gasch: Prior to the time that he acquired the prem¬ 
ises. I believe he purchased the restaurant business from 
one Papas. At that time, I believe, he said he was the 
owner of the building. 

Mr. Laporte: Do you mean Papas was the owner? 

Mr. Gasch: No; Courembis was the owner at the time 
he bought the restaurant business from Papas. 

Mr. Laporte: I do not know about that—whether he 
owned the building then or later—but my only point is that 
at the time he acquired that building it was being operated 
as a lodging house. 

Mr. Gasch: As a restaurant and lodging house in the 
building prior to the time any work was done, prior to the 
time application was made, sir. 

The Court: All right. 

Mr. Gasch: The plans which he submitted to the District 
Building were plans for altering the existing structure. 
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Primarily they were plans for taking a staircase out of hjis 
restaurant and putting a staircase in a well inside 

13 the building. There is no substantial addition other 
than that to the premises in question. The plans in 

question and the application for permit say, “Plans f<(>r 
restaurant and hotel.” 

The plans were approved and the permit issued on 
August 12, 1948. As the stipulation indicates—and I shall 
not reread it, sir—prior to the time the plans were ap¬ 
proved and the permit issued, there was public notice by 
publication in the press that there would be a hearing <i>n 
the question of these new, proposed regulations which con¬ 
cerned multiple housing, including hotels. 

We concede that plaintiff has 18 rooms in this building. 
September 7 was the date on which the regulations were 
ordered by the Commissioners—the new regulations and 
the applicable section of the regulations. 

September 7 was the date of the hearing; the date of tbe 
order was September 14. The date of publication in The 
Evening Star—I have a photostatic copy of it right here; 
it is the actual publication in The Evening Star—was Sep¬ 
tember 23, 1948. 

We concede that certain supplemental permits were is¬ 
sued to the plaintiff during the course of construction of Iris 
building. 

The Court: Certain what? 

Mr. Gasch: Supplemental permits, which did not n|ia- 
teriallv change the character of the alterations. 

14 We concede that the work began after the middle 
of August and was concluded some time in July, 

1949. 

So far as the cost of the work is concerned, plaintiff’s 
references to the District of Columbia, on the face of |his 
applications for permit, show work somewhere around 
$8,000. We have no knowledge or information about the 
claim of $35,000. 
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A certificate of occupancy was granted to him on the 
12th day of July, 1949. We emphasize at the bottom of the 
certificate, “Occupancy.” 

Mr. Laporte: Why don’t you stop at that? We will put 
the original in. You are putting in defensive matter. 

The Court: I did not hear that. 

Mr. Laporte: He started to read part of the certificate, 
Your Honor. A photostat is attached to the complaint and 
is admitted correctly in the answer. I have the original 
here. I think he could skip that, since it admits it is for 
hotel purposes. 

The Court: Suppose you let him put his in, and I will 
let you come back. 

Mr. Gasch: I have no objection to the original being pre¬ 
sented to the Court for whatever value it has. 

The Court: All right. 

Mr. Gasch: At the time of application for certificate of 
occupancy, the plaintiff was specifically advised by the 
Deputy Director of Inspection that he was ineligible 
15 to receive a license. 

The words were written across the application, 
“O.K. for certificate of occupancy, although applicant noti¬ 
fied he does not comply wfith license requirement. ’ ’ 

He was notified of that—to that effect-prior to the 

time the certificate of occupancy was issued to him. 

We concede that one of the defendants in this case, Mr. 
Nottingham, refused plaintiff’s application for a license 
for hotel purposes, stating that he was bound by the Com¬ 
missioners’ regulations, which require for hotels 30 rooms 
reserved for transient guests. 

We concede that there w~as an appeal from Mr. Notting¬ 
ham’s decision to the Commissioners and that they af¬ 
firmed Mr. Nottingham’s decision. 

I do not know whether Your Honor would care to hear 
from us at this time on our legal position or would prefer 
to have us reserve that. 
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The Court: I think it might be well for you to reserve, 
Mr. Gasch, and give Mr. Laporte an opportunity to present 
his case. 

i 

Mr. Laporte: Your Honor, so far as I understand whht 
we are doing, we have discussed facts and concessions as 
to the first point, relating to estoppel, which the plaintiff 
claims. Would Your Honor wish, then, that we take such 
testimony as may be rendered necessary by the dif- 

16 ferences here, or shall I just argue those points? 

The Court: What are the differences? 

Mr. Laporte: Well, the basis of the estoppel— 

The Court: I mean factually. 

Mr. Laporte: That is what I am getting at. On this 
matter of costs, if I understand Mr. Gasch’s concession^, 
if he means to concede that our costs were at least $8,00j), 
then I do not know that for the purpose of this issue wje 
need take detailed testimony. 

The Court: I think he says you showed on your applica¬ 
tion an anticipated expenditure of $8,000. 

Mr. Laporte: That is what I am afraid he did say. I|n 
that case, unless he is willing to concede that at least that 
much was spent, then we may need evidence on that point. 

Mr. Gasch: Your Honor, I will say this: that for the 
purposes of the case, I would concede that substantial funds 
were spent in the alteration of this building. In the Cahill 
case, I think the amount set was $6,000. For work of the 
character shown on the plans, he had to spend substantial 
money. I make no point of that. I simply say that I d<t> 
not know he spent $35,000. 

Mr. Laporte: That, I think, disposes of the taking of any 
evidence as to costs, because if that much was spent, and 
the principle is sound, it would apply whether it was $8,000 
or $80,000. 

17 I am a little troubled about what he stated as d 
concession to one of our points. He said when th 

first certificate of occupancy was issued, the plaintiff wa 
notified that he could not get a license on it. At one poin 
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Mr. Gasch said, “prior to that time.” If he means when 
the man came and demanded a certificate of occupancy, hav¬ 
ing had his premises passed by the inspectors, that in con¬ 
nection with its issue he was told that—all one transaction 
—then I understand him. But if by the word “prior” he 
means at the same time and before that he was advised he 
could not have a license, then I may have to call the plain¬ 
tiff to show when he was told this. 

The Court: I understood Mr. Gasch to say that at the 
time application was made for occupancy permit, the appli¬ 
cant w*as advised that he was not eligible to receive a li¬ 
cense as a hotel. Is that correct? 

Mr. Gasch: That is correct. I am prepared to establish 
by a notation across the face of his application. 

Mr. Laporte: Your Honor, we are in agreement on that. 
There is no dispute. I just want to make sure it was at 
that time. 

Mr. Gasch: Furthermore, I am advised by my co-counsel 
that he personally told Mr. Courembis some time prior to 
Mr. Courembis’ application for a certificate of occupancy 
that he could not get a hotel license. 

18 Mr. Laporte: There I have another situation. You 
do not mean at the time the certificate of occupancy 
was issued, but some time before. How long before, may 
I ask? We may have a dispute here. 

Mr. Gasch: We are prepared to show this, Your Honor. 
I do not think that there is anything before us right now 
to meet. We are prepared to show that this matter was 
discused with Mr. Courembis prior to the time he made his 
formal application for a certificate of occupancy, and he 
was fully told what our position was. 

Mr. Laporte: Your Honor, another point that is ger¬ 
mane to this estoppel issue, not conceded, is that these 
alterations added substantially no value to the property 
except for hotel licensing purposes; that they would not 
have been undertaken— 

The Court: You have never told me what they were. 
All that I know is that a staircase was removed. 
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Mr. Laporte: Your Honor, I am not competent to de 
scribe that building to you personally. I have here an 
architect and the plaintiff, both of whom are familiar wi 
the work done and can describe it better than I can. 

The Court: I can probably understand your lay language 
better than their technical language. What do you contend 
was done, in lay language? 

Mr. Laporte: On the ground floor they took out 

19 a big partition, removed a stairway, and put in I- 
beams. Then they moved the stairway around. 

This property is right opposite the Old House Office 
Building and fronts on First and B Streets, Southeast. 
You are right against the farther corner of the Capitol 
grounds from where we are sitting now. For years there 
was a small restaurant on the corner. What this plaintiff 
did was to acquire that entire corner. 

The Court: Let us talk about the structure. 

Mr. Laporte: That is what I am coming to. He has en¬ 
larged the ground floor and made a much larger restaurant. 
He took out a partition and took out some interior stairs 
at that point that interfered with the enlargement of the 
restaurant. An enrance was made around on the B Street 
side. The building is a three-story building. He had :o 
put in a stairway—a complete stairway—to the roof. The 
roof was reconstructed to a large extent, and the entire 
building was fireproofed. 

Water was laid in every room, and the plumbing was 
rebuilt because, of course, they were constructing a hotel. 
The place was entirely re-wired for lighting. 

There were innumerable small jobs done that were ap¬ 
parently not contemplated at the time of the original plan, 
and probably, too, were required by the Building Depart¬ 
ment, always under the statement, “You can’t have 

20 a hotel here unless you do this, that, and the other.” 
Those things were done. That is why the initial cost, 

expected to be small relatively, ran up actually to a figure 
in excess of $40,000. 
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Since he did not have to do any of this to obtain a room¬ 
ing-house license, it was virtually meaningless unless he 
could get his hotel license. 

The Court: Part of this was done to enlarge his restau¬ 
rant, wasn’t it? 

Mr. Laporte: That was part of the improvement of the 
premises—so that it would be an adequate hotel building. 

The Court: I am talking about your own statement. You 
stated that he removed a big stairway, put in I-beams, and 
enlarged the restaurant. 

Mr. Laporte: That was part of the work. There was a 
small lunch room there. He wanted an adequate restaurant 
there for a small but competent hotel building. It had been 
what we call, in effect, colloquially, a one-arm lunch room 
for years. He wanted a better grade restaurant in there 
to serve the hotel. 

The plaintiff tells me that that particular beam in con¬ 
nection with the restaurant cost him nearly $2,000. As to 
that, I remember he told me at one time he probably would 
have done that anyway, even if he had been operating a 
rooming house. 

The Court: You said he put water in each room? 

21 Mr. Laporte: Running water and plumbing. 

The Court: Did he put a private bath and toilet 
in each room? 

Mr. Laporte: That is right, Your Honor. Water in every 
room; no bath in every room. He had a tenant for this 
place. The plaintiff is a man who invests in real estate and 
operates buildings until he sells them. He had a tenant 
to operate the hotel. He got one month’s rent out of him. 
Since he could not get a hotel license, the man defaulted 
and got out. 

The Court: You are going into the question of damage. 

Mr. Laporte: Not specific damage, any more than I am 
the matter of costs. 

But the principle of estoppel, as I conceive it, is that he 
has been misled into this position. He borrowed money to 
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do this construction work. He has been unable to ear)n 
appreciably. 

The Court: His right would be the same even if he use 
his own money. 

Mr. Laporte: He would be damaged, but he is in danger 
now of losing the property, because he cannot earn on it. 

Estoppel is an equitable principle. I think if he has been 
misled until he is hurt, if we invoke the principle off 
estoppel these are relevant elements in the estoppel. 

To come down to our differences, I do not know if 

22 it is conceded that this man would not have done 
this work except for the purpose of getting a hotel 

license, and that he did not materially benefit his property 
by all this money he spent if he is not to get a hotel license}. 

Mr. G-asch: On that very point, we very definitely do not 
concede that fact or that allegation. We say that it was 
primarily for a restaurant that he got his license. 

We say also that the existing lodging-house was made 
safe in accordance with reasonable fire standards by reason 
of these alterations. 

Mr. Laporte: Of course, I think that is definitely in issue. 
I do not know that it is extremely material, but the plainl 
tiff contends that these new license regulations are noi 
validly in effect because they are not adequately available 
to the common public. It is a very difficult matter to gej 
hold of a copy of the Building Code of the District of 
Columbia. As to the licensing regulations, they will tell 
you, “We can give you a quotation from them.” 

The Court: Let me interrupt you, sir. Is not your pre¬ 
mise that the regulation itself is not valid? 

Mr. Laporte: That is a premise—not in connection with 
estoppel but on the issue of estoppel. If the plaintiff here 
should have known of this licensing regulation sooner, 
then he was not misled. It has been practically im- 

23 possible, and is impossible, to get copies of these 
things because they are not available to the general 

public; therefore, I say, he was misled. I simply refer to 
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the nonavailability of these regulations in connection with 
estoppel. 

The Court: Was there any duty on him to get the regu¬ 
lations ? 

Mr. Laporte: There is a common statement that every¬ 
body is presumed to know the law. If these regulations 
'were duly advertised, adopted, and published and made 
available to the public, it was up to this plaintiff to know 
about that. I think this is material. Unless the Court 
takes judicial notice of the difficult situation that obtains 
in this jurisdiction pertaining to these municipal regula¬ 
tions, it is incumbent upon us to show the facts, and we 
are prepared to do so. 

The Court: What do you want to show? 

Mr. Laporte: I want to show in ordinary language that 
you cannot get hold of a copy of these District regulations. 

The Court: Why would we be concerned with anything 
except the specific one? 

Mr. Laporte: Specifically, these two: The Building Code 
of the District of Columbia and the license regulations. 

The Court: I do not follow you. 

Mr. Laporte: We are concerned in this proceeding with 
the Building Code of the District of Columbia, which 
24 is a regulation, and with this license order which 
was adopted, counsel concedes, in September, but 
which, we are prepared to show, was not finally adopted 
until October. We are concerned with that. 

What I propose to show specifically in connection with 
the general situation as to the availability and publication 
of District regulations is that these specific regulations in¬ 
volved in this action are practically unobtainable. They 
are certainly not available to the general public. You can¬ 
not buy them. 

The Building Code book says you can buy it for a dollar 
and a quarter at the Collector of Taxes’ office. You cannot 
do any such thing. He does not have them. There isn’t 
anywhere that you can buy a copy of the license regula- 


51 


tions or anywhere, except as an act of favor, that you can 
get a copy or get a look at it. That is material to estab¬ 
lish our contentions. 

I have been able to get a copy of this license regulation. 
It is in mimeographed form. It says, “September 14, 
1948, as amended October 12, 1948.” But I did not get it 
as a matter of course by asking for it as a member of fcbe 
public; I got it as an act of favor after going to a great 
deal of trouble, for use in this action. 

I am sure Your Honor remembers, in connection w|ith 
the NBA codes, under the National Industrial jle- 
25 covery Act, the Supreme Court’s comment that 

caused the creation of the Federal Register. 

The Court: I know the American Oil case. 

Mr. Laporte: If you wanted to find out -what the law wfas 
in the oil industry, you had to find the secretary. If he 
happened to have a copy of the code in his pocket, you 
could find out what the law was. The Supreme Court con¬ 
demned that, of course. We do not have as bad a situatibn 
as that. 

The Court: You have a statute there. The Federal R^g- 

I ° 

ister was created by Act of Congress. 

Mr. Laporte: Oh, yes; but it was created to provide a 
place where all governmental orders could be made avail¬ 
able to the public as a matter of course right aw T ay. Nofw, 
the situation is not as serious— 

The Court: I am not talking about the desirability of it. 
I think we may all assume it would be nice if they wepe 
available. But what we are dealing with here is the legtal 
effect of it. 

Addressing yourself to the legal effect of this situation, 
assuming for the purpose of my question wdiat you say to 
be the fact, would that make for an illegal act on the part 
of the District? 

Mr. Laporte: I think it would render any such regulatibn 
invalid, and it would not actually go into effect unless the 
law is published and made available to the public. 
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26 The Court: This was published, "wasn’t it? 

Mr. Laporte: It was published to the extent, ap¬ 
parently, that it has not been approved. It was stated by 
counsel that it was published once in The Evening Star. 

Mr. Gasch: Stipulated. 

Mr. Lnporte: When I say “published”— 

The Court: Isn’t it a fact that it was f 

Mr. Laporte: I haven’t any doubt; but my point is that 
that is not enough. 

The Court: Let us not debate it if you are not challenging 
it. As I understand it, you do admit that it was published 
in The Evening Star; is that right? 

Mr. Laporte: I am prepared to admit that. 

The Court: You challenge the fact that that is adequate? 

Mr. Laporte: I say that that is inadequate. One single 
publication of a legal advertisement does not make a law 
available to the members of the public. 

The Court: Does it not put them on notice, and does it 
not require them, to come in and inquire? 

Mr. Laporte: It is a pretty sort of notice of what is sup¬ 
posed to be a statute or regulation. It is not like a summons 
of this court, which is usually published several times and 
you get substituted service. I do not mind it where they 
take judicial notice, to set aside rules of justice. But there 
is a permanent regulation, that everybody is sup- 

27 posed to know and to be governed by. You can’t 
find it. We do not look for our laws in a single ad¬ 
vertisement in a daily newspaper which quickly becomes 
unavailable. In a day or two, that copy cannot be found. 

The Court: Here we are dealing with a man who is in 
that type of business—renovating, reselling, operating. 
He peculiarly possesses knowledge. 

Mr. Laporte: He was peculiarly interested in this; yet 
the first he heard about it was when he finished his job and 
went to get his occupancy permit. 

These various people from the Building Department, who 
were constantly saying to him, “You have to make this 
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further change to get a hotel license,” did not know any¬ 
thing about it, apparently, because afterward this w^is 
constantly repeated to him: “Do this, and you get a hotel 
license; don’t do it and you w r on’t get a hotel license.” 

Certainly they should have been charged with knowledge, 
if anyone knew. 

The Court: I don’t know where we are going, now, Mr. 
Laporte. I am assuming that all this not conceded. 

Mr. Gasch: It certainly is not, Your Honor. 

The Court: Certainly on these things you have to have 
evidence. 

Mr. Laporte: On this last point, if I can introduce this, 
I think this is a subject for judiciol notice, and it could 
28 be for your Honor. I have in my hand a copy of the 
Journal of the Bar Association of the District <[)f 
Columbia, the April, 1950, issue, page 208. 

The Court: I do not know of anything which makes me 
take judicial notice of Bar Association reports. 

Mr. Laporte: Not that, your Honor, but the facts which 
are set forth in what I was about to read. It bears on the 
situation of regulations of the District. I have, following 
that, a statement prepared by the Executive Secretary of 
the Association. I should like to read it to Your Hono]r. 
It is only a page. It is right on this point. 

The Court: As I stated to you, Mr. Laporte, let me 
assume that there is difficulty in getting these regulations. 
Let us assume, as you suggest, that there was but or e 
publication of this particular regulation in The Star, which 
is quickly forgotten, as you suggest. In the absence of any 
statute to require something different, would that be aln 
illegal act, or would it render null any regulation which 
might be promulgated? 

Mr. Laporte: I think we can go this far. It does not 
require a statute to make it necessary to publish laws. It 
is fundamental, as the Supreme Court said before the Fed¬ 
eral Register was established, that laws must be available 
to the public as a matter of course, or they bind no one. T|o 
adopt a law secretly— 
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29 The Court: To be more specific with you, do you 
have anything to indicate that if a municipality does 

publish a regulation in a paper of common or general cir¬ 
culation, that is inadequate in the absence of something of 
a statutory character requiring more? 

Mr. Laporte: Perhaps I do not understand your ques¬ 
tion. 

The Court: Maybe I spoke too quickly. I asked you if 
you had any authority which would support what I believe 
to be your contention; namely, that any regulation which 
issues as a result of a single publication in a paper of gen¬ 
eral circulation is not sufficient? 

Mr. Laporte: I think I could get some. 

The Court: But you have none now? 

Mr. Laporte: I have none here at the moment. But on 
the score of the invalidity of this Act, I do not raise that 
point so much. I am concerned with what we were dis¬ 
cussing here: with the estoppel, if it applies. Now, on the 
score of estoppel, we can assume the regulation is valid. 
The regulation was valid in this Cahill case; there is no 
question about that. This man built a garage and violated 
a zoning regulation. There was no question he was violat¬ 
ing. Still, our Court of Appeals held the District estopped 
to enforce that regulation in his case. 

If it were a fact that this thing were adequately published 
and available, and this man was advised of it while 

30 he was carrying on his work, certainly you can’t 
base any estoppel on what he did after the notice. 

But I say very limited means of notice of publication were 
not sufficient to put him on notice when he was acting under 
official supervision to alter the premises into a hotel, all 
parties knowing that that was his purpose, and no effort 
being made to stop that work after the regulation was 
adopted. That is the thing I will show by— 

The Court: "Wlaat would be the duty of the District of 
Columbia to stop him from going forward? 
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Mr. Laporte: The District of Columbia has two regula¬ 
tions in force. One, the Building Code says that a hotejl 
is any building used for transient guests. It does not 
matter the number of rooms. 

Then, it comes along, having already granted a building 
permit and approved plans to establish an 18-room hotej, 
and the work was in progress, and the Commissioners 
decide, “We are not going to license any hotels unless they 
have 30 rooms. ’ ’ 

I say that they are under a duty either to amend the 
Building Code to conform to that, or certainly to notify in 
some way this permitee, “You are not going to be able 
to continue to proceed under your existing permit and gqt 
your license. ” They took no steps to do that. They did not 
notify him to stop work. 

The Court: You are merely saying they did not 
31 adequately notify him? 

Mr. Laporte: Except as to one publication in The 
Evening Star—back in the want ads in The Evening Star. 

The Court: If he had received adequate notice at that 
juncture, namely, September, I believe, then you would 
not contend— 

Mr. Laporte: I do not think there would be estoppel as 
to giving a hotel license. 

The Court: So your statement is that estoppel is actually 
brought about by virtue of the inadequacy of notice ? 

Mr. Laporte: Well, no, I do not think that is true. I 
think they were estopped, as the Cahill case holds, but the 
whole course of conduct. I think this alleged notice is 
defensive matter, to come along in September or October 
and say, “We have finally adopted a licensingregulation; 
we have published it once in The Evening Star; and we think 
from then on you cannot claim any estopel. ’ ’ 

I say that is an insufficient defense in all the circum¬ 
stances. That was not enough. 

There was a duty on the part of the Commissioners to 
amend their Building Code to properly coordinate the 
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operations of the License Office and the Building Depart¬ 
ment. They have not done that yet, and it is admitted 
there is a good reason why. It is because this is one of the 
cases that that situation has occasioned. I think this 

32 may be the first one to reach trial, and they do not 
want to give—just as they are not enforcing this 

license section yet. They want to see what the courts do 
with it. They do not want to prejudice their case by tak¬ 
ing any remedial steps. But this particular case is an un¬ 
usually harsh one. Any adequate administration would 
have notified this man “You cannot go ahead with your 
hotel building as you won’t get a license for it.” 

The Court: Apart from the fact that there are not the 
same number of rooms as the regulation requires, would he 
be entitled to a license? 

Mr. Laporte: Yes, sir, we so allege. We allege that we 
got the 0. K. of the departments that have to approve a 
job like this—the Fire Department, the Health Depart¬ 
ment—I have lots of them. Those people passed this prop¬ 
erty, and this certificate of occupancy, Your Honor, reads, 
“hotel.” 

This is when the job was done. 

“July 12, 1949. Permission is hereby granted Louis 
Courembis to use the premises described for the following 
purposes: Hotel.” 

That is just what was the issue in the Cahill case. The 
man did not need a further license. The license was a 
supervision proposition largely. 

But this hotel was a public thing; therefore, it needed to 
pay this license tax. 

33 Counsel here at the table may have notified this 
man, “We will issue this to you, but you can’t get 

vour license.” 

I personally do not understand that procedure: why they 
would issue a certificate of occupancy for hotel purposes, 
an official certificate required and permitted only by stat¬ 
ute, and at the same time say, “We won’t give you a license 
for a hotel.” 
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I assume Your Honor is fully familiar with the Cahill 

case? 

The Court: I have general knowledge of it. I shall be 
glad to hear any particular thing you have to call atten¬ 
tion to. 

Mr. Laporte: In the Cahill case they gave the man a 
building permit and approved his plans, and he spent some 
$6,000 on his garage. However, it violated the zoning reg¬ 
ulation. He got the work done, and they discovered they 
bad made an error, so they said, “We won’t issue a cer¬ 
tificate of occupancy,” and he went to the court and got it. 

The regulation was upheld as being perfectly sound, but 
the court said that a municipal corporation, pursuing 
purely corporate business, is subject to estoppel exactly as 
a private individual. 

Among the cases that the District has cited, probably 
the closest they have produced to try to meet this thing' is 
a case where people were licensed to do an insurance 
34 business here, and they did not comply with the in¬ 
surance statute. The thing is statutory entirely. 
Thev had a license, and the District refused to renew it be- 
cause they had not complied with the laws governing insur¬ 
ance. They tried to invoke the Cahill principle, but the 
Court of Appeals distinguished the cases and said that in 
the Cahill case they were dealing simply with a munici pal 
regulation, and as to the enforcement of that the District 
may be estopped; but in an insurance case they were de al- 
ing with an Act of Congress and the policy declared by Con¬ 
gress. Therefore, they said, the Cahill principle did hot 
apply to the insurance business. 

But the operation of a hotel is a useful business. It is 
a lawful business. It is a harmless business. The policy 
considerations which, by statute, govern the carrying oh of 
an insurance business have no bearing on the operation of 
a hotel business restricted merely by regulation. 

We filed somewhat elaborate briefs before this case wont 
to Judge Kirkland, and they are in the file. There is not 
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really mucli I can add, particularly, to what is stated in 
the brief. 

The Court: What is disturbing me at the present time 
is where we are going to be in so far as the record is con¬ 
cerned in this case. 

Mr. Laporte: I think that on those things where we 
differ, I have got to prove them. 

35 The Court: Is there any sense in proving that one 
segment? Would it not be better for you to put in 

your entire case, so that we will get the background? 

Mr. Laporte: I do not think there is any proof neces¬ 
sary on the power. We are dealing entirely with statutes. 

The Court: I did not mean the law part; I mean the 
factual part, sir. What do you think you need in addition 
to what you have given me by way of agreeing? You have 
your substantial costs. I understand there was some prior 
discussion with Mr. Courembis, before he was advised he 
could not get a license. 

Mr. Laporte: Yes. 

The Court: Can you fix the exact time? 

Mr. Korman: I can give it to Your Honor from my rec¬ 
ollection. It was several months. 

The Court: Before September? 

Mr. Korman: No, before July, 1949, when this occu¬ 
pancy permit was issued to him. That is merely my recol¬ 
lection ; I have no specific date. 

The Court: Actually he had notice prior to that at the 
time he made application for his occupancy permit? 

Mr. Laporte: It all occurred within a few days. 

Mr. Korman: Yes, several months prior to the applica¬ 
tion, I had a conversation with him in the Building Inspec¬ 
tor’s office. 

36 Mr. Laporte: I have just asked him about the ap¬ 
plication. He says it all happened in the same week. 

A certificate of occupancy issued and the license was re¬ 
fused within a few days. Mr. Korman says that in July, 
1949, he told this plaintiff he could not get a hotel business 
license. 
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Mr. Korman: That is right. 

Mr. Laporte: The plaintiff denies that that is so. I 
think we shall have to take testimony. He says he was told 
the same week. I think it is material that this man would 
not have done this work except for a hotel license. 

The Court: What effect would the mental operations of 
a person have? He could generate any sort of menta.l 
quirk. 

Mr. Laporte: I think that is in the Cahill case. The 
court dealt wdtli that. The court said that the course of 
action pursued by public officials had led that man to spend 
some $6,000 on his garage. 

The Court: You are talking about a different thing, 
now. You are saying Mr. Courembis would not have done 
this if he had known A, B, or C. 

Mr. Laporte: If he had been advised that he could not 
get a license for an 18-room hotel, he would not have pur¬ 
sued the work. Furthermore, the work he did and the 
spending of this money did not appreciably affect the value 
of his property. 

The Court: Now you are talking about the second 
thing. 

37 Mr. Laporte: Both of them are dealt with by the 
Court in this Cahill case. Estoppel is based upon 
getting somebody to do something or changing position or 
relying on you to do something and then forbidding you 
to change. 

The Court: I go back to you again, sir. We are just 
getting fragments here. What do you want to do now? Do 
you want Mr. Courembis to take the stand? 

Mr. Laporte: I think so. 

The Court: I think it would save time if he did. 

Mr. Laporte: Could w T e exclude witnesses, Your Honor, 
if we are going to testimony? I understand there are a 
number of them here. 

The Court: Yes. 

The Deputy Clerk: All witnesses in the case on both 
sides, please step outside. 

(The witnesses left the courtroom.) 
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Thereupon, Louis J. Courembis was called as a witness 
and, being first duly sworn, testified as follows: 

Direct examination 

By Mr. Laporte: 

Your name is Louis J. Courembis? A. Yes, sir. 

38 Q. You are the plaintiff in this case? A. Yes, sir. 
Q. Will you give your address, Mr. Courembis? 

A. 5017 Sixteenth Street, Northwest. 

Q. What is your business? A. Real estate dealer—buy¬ 
ing and repairing. Buying properties, renovating, selling 
them. 

Q. Are you the owner of the premises at 202— A. First 
Street, Southeast? 

Q. Yes. A. Yes, sir. 

Q. Approximately when did you acquire that property? 
A. July 17, 1946. 

Q. What was its use when you got it? A. It was a res¬ 
taurant and rooming house, and a few other stores in the 
building. 

By the Court: 

Q. Stores? A. Stores—businesses. 

By Mr. Laporte: 

Q. Did you undertake any change in the nature of that 
property? A. July 1 I took over the restaurant. 

Q. What year? Pardon me. What year? A. 1948. 

Q. Go ahead. A. I called Mr. Groben, an archi- 

39 tect, and asked him to draw me a plan for the build¬ 
ing and also the restaurant; that I want to renovate 

it from an apartment house to a hotel—the upper part of 
the building. Mr. Groben completed these blueprints; also 
he got me a permit for hotel renovation. Originally the 
door of the hotel was on B Street. It was a frame door. 
It was without steps, and the place was used for a rooming 




house. I took that stairway away, and I put it between 
two areaways—between the same building which was di¬ 
vided into two lots. First, I done the restaurant. I spent 
$2,000 for the I-beam to enlarge the restaurant. There was 
an opening to the restaurant, but it wasn’t large enough. 
Then, after I complete that, I went up to the building— 
start to work on the building. The expenses of that reno¬ 
vation at the restaurant was only $2,000. By doing all this 
work to comply with the regulations as a hotel, I have pijit 
new electric work from the meter up to the top of the 
building. 

By the Court: 

***••••*•• 

40 Q. I am trying to understand you. A. I am sorry. 

Q. You said you spent $2,000? A. Two thousand 
dollars to open the opening. There was an opening thei^e. 

Q. Then, you said something about the wiring? A. S :x 
feet. I make a larger opening. The wiring was to take 
the entire thing from the basement up to the top of the 
building. Then, I done other work that they force me ;o 
do. They told me to do, according to the blueprints I 
have— 

Mr. Gasch: Your Honor, I cannot understand the wit¬ 
ness. 

By Mr. Laporte: 

Q. Take it slow, Mr. Courembis. Go ahead and tell us 
what you did, as well as you can—a description of the job. 
A. Well, I started to do the entire building, as they forced 
me. They asked me to do according to my blueprints for a 
hotel. I have to fireproof all the floor—approximately a.ll 
the floor—the whole way; fireproof the entire steps frofii 
the street up to the attic—up to the roof; fireproof the 
sides of the rooms; inside and outside of the hall; put a 
bell system for fire; remove fire escape that was existing 
for the rooming house to another location; and I put rub- 
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ning water; and the heating plant was not satisfactory 

41 for hotel, because it was an old coal range system, 
and I put gas—I mean oil burner; and every day 

since the day that I suggested to do the work in the build¬ 
ing, there wasn’t one inspector in one day; there was two 
building inspectors. From August to July, there were four 
or five inspectors changed. A new one was added right 
along, and no one ever told me that I am not able to have 
a hotel license. They only told me that I have to do this 
to comply with the law to get a hotel license. I have to do 
this. I have to fireproof that. I have to fireproof that. 
That is all I heard for eleven months, Your Honor. In July, 
I went to the building, and I asked the inspectors for a 
license to give me an occupancy permit. It was denied. 

By the Court: 

Q. In 1949? A. 1949. They told me I have to see Mr. 
Davis. So I went to see Mr. Davis, and Mr. Korman was 
there, and that was the month of July, eleven months after 
the day I started to do remodeling of the building. Mr. 
Korman told me I am not able to get a license; I am not 
able to get an occupancy permit. So I told him, “Why?” 
He says, “You aren’t with the regulations. You 

42 haven’t 30 rooms.” I said, “Why don’t you tell 
me this before that? When I apply, your inspectors 

was insisting for me to do the work. Why didn’t you stop 
me and tell me you were not going to give me a permit?” 
So we went over a couple of times in the same week. I for¬ 
get the inspector’s name—Mr. Davis or Mr. Coleman, an 
inspector. WTio was taking Mr. Davis’ place? 

By Mr. Laporte: 

Q. You are testifying. If you don’t remember, go ahead. 
A. There was another one there and had conferences with 
Mr. Korman there wdth reference to this license. So finally 
they agreed to give me an occupancy permit the same week, 
not before, in July. We had Mr. Kimball there, one of the 







inspectors—not the chief people, Mr. Dotley; Mr. Hunt was 
there; and several other inspectors. 

The Court: Is this material? 

Mr. Laporte: I think not. 

By Mr. Laporte: 

Q. Mr. Courembis, in your original plans for that build¬ 
ing, how many rooms were contemplated? A. Originally 
was 20 rooms. I had to take two rooms away to put this 
fireproof stairway, to give me crosswalks. That elimi¬ 
nated two rooms. That made 18 rooms. I complied 
43 with everything they asked me to. 

Q. Mr. Courembis, you own a good deal of prop¬ 
erty around town, do you? A. Yes, sir. 

Q. Have you bought and sold property here—real estate ? 
A. Yes, sir. 

Q. In your opinion, did the alterations you made of this 
property you are speaking of materially affect its value? 

Mr. Gasch: I want to object to this. 

The Court: What is the purpose of this? 

Mr. Laporte: I want to show— 

The Court: Affect its value as to what? 

Mr. Laporte: The value of his property. An owner 
has an absolute right to testify as to his opinion; in addi¬ 
tion to which this man could testify as an expert. But 
entirely aside from being an expert, he is the owner. 

The Court: I do not understand your premise. Do ^ou 
mean that what he has put on there is of no value unless 
it be used as a hotel? 

Mr. Laporte: My question so far is whether these ex¬ 
penditures for improvements which he has described have 
affected materially the value of his property. 

Mr. Gasch: I will withdraw the objection, Your Honor. 
Let him testify. 

The Witness: Your Honor, I would like to Ex¬ 
plain one thing. 


44 
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By Mr. Laporte: 

Q. No, that is not the question. A. My property does 
not value any more if I don’t have a hotel license, any 
more than the first time I start work. 

By the Court: 

Q. Are you saying that the work you put in that house 
brand new% including an oil system, did not enhance the 
value of it at all? A. Your Honor, I don’t have to do it. 

Q. The question is, did it enhance it, sir? A. I don’t 
know, if I didn’t get the oil burner. 

The Court: All right. 

By Mr. Laporte: 

Q. Let me put it this way, to be sure you understand it: 
Did the money you spent on that property, without any 
hotel license, make it possible for you to sell it for a higher 
price? A. No, sir; I couldn’t sell it any higher. 

Q. Without a hotel license? A. Without a hotel license. 
I paid for the property $180,000, and I couldn’t get any 
more. 

By the Court: 

45 Q. Have you tried to sell it? A. I did. 

Q. When? A. Just three months ago—two months 

ago. 

Q. Did you advertise it? A. Different real estate 
dealers. 

Q. I asked you if you advertised it. A. Not personally, 
no, sir. 

Q. Has it been advertised? A. Not that I know; through 
real estate. 

By Mr. Laporte: 

Q. Is it usual, Mr. Courembis, to advertise the sale of 
hotels ? 

The Court: We are not concerned with that. 

Mr. Laporte. Cross examine. 
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Cross examination 
By Mr. Gasch: 

Q. Mr. Courembis, you are pretty familiar with the fire 
regulations, are you not? A. Yes, sir. 

Q. You were interested in a building at Eleventh and M 
Streets, were you not, in 1936, involved in a fire? A. It 
wasn’t me; it was a corporation. 

Q. Courembis Brothers Corporation? A. That is right. 

Q. Three people were burned to death in that fire, 
46 weren’t they? A. I wasn’t involved at all. I wasn’t 
in that case. 

Q. Answer my question. A. I can answer that question. 
Yes, they were burned. 

Q. Three people were burned to death? A. Yes. 

Q. Inadequate fire escapes; isn’t that correct? A. I 
wasn’t owner of the building. 

Q. I didn’t ask you that. I said: Three people were 
burned to death because of inadequate fire escapes? A. 
That is right. 

Q. Is that correct? A. Yes. 

Q. Your own nephews had to get out of the second floor, 
did they not, by jumping? A. That is correct. 

Q. So you knew about the fire escape law, didn’t you? 
A. That is right. 

Q. As a matter of fact, do you mean to testify in thjs 
court that putting in a fireproof stair well did not add to 
your property’s value? A. It was a fire escape there be¬ 
fore. I didn’t have— 

Q. Answer my question, Mr. Courembis. A. In the pres¬ 


ent, no. In my income, it doesn’t increase my volume. Mjy 
present income of the building doesn’t increase tlje 
47 volume of the money I spent. 

Q. Do you want us to understand your testimony 


as being that the construction of a fireproof stairweljl, 
which would prevent such a tragedy as occurred at Eley- 


enth and M Streets, did not materially increase the value 
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of your property? Is that your testimony? A. That is 
right. 

Mr. Gasch.: That is all. You have answer. 

By Mr. Laporte: 

Q. Do I understand you to say there was a fire escape 
there before you got it? A. That is right; fire escape there. 

Mr. Gasch: I have not finished, Mr. Laporte. 

Mr. Laporte: I thought you said you had finished. 

By Mr. Gasch: 

Q. You had an interior pair of steps when you bought 
this property from Mr. Papas, did you not? A. Yes, sir. 

Q. Are you aware of the fact that the building inspectors 
told Mr. Papas that the building would be condemned if 
they were not replaced? A. Not that I know of. 

Q. You don’t know anything about that? A. No, sir. 

Q. Now, Mr. Courembis, what you wanted to do, 
48 primarily, was to enlarge your restaurant; isn’t that 
a fact? A. I did. 

Q. You removed the staircase from the restaurant, didn’t 
you? A. That is right. 

Q. You had to put the staircase somewhere else in the 
building, didn’t you? A. Can I answer you back? 

Q. The question is simple. You had to put that stair¬ 
case somewhere else in the building? A. If I didn’t have 
this permit, I wouldn’t do it. 

Q. Answer my question. You had to put the staircase 
somewhere else in the building, didn’t you? A. Yes. To 
put a hotel, yes. 

Q. Will you please answer my question? A. Yes. 

Q. When you removed the staircase—number one—you 
had to have a staircase somewhere else in your building, 
didn’t you? A. That’s right; I did. 

Q. So you had it located on the First Street side; is that 
correct? A. That’s right. 
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Q. In the location of that stairwell, you had to comply 
with the fire regulations; isn’t that right? A. That’s 
49 right. 

Q. What was it, specifically, that you did to those 
rooms on the second and third floors? A. Fireproofed the 
inside walls and the outside walls. 

Q. You fireproofed what? A. The inside walls of the 
rooms and the outside walls. 

Q. How did you do that? A. Fireproofed—put on plas¬ 
ter and metal work—fireproofed the walls—the whole 
walls—through to the hallways up to the top of the building. 

Q. The entire building? A. That is right. 

Q. That is what you object to; is that correct? A. I am 
objecting to not having my license. 

Q. You object to the fireproofing work you did? A. Not 
at all. I object I don’t have my license. That is my ob¬ 
jection. 

Q. Is it your contention that that fireproofing work that 
you did does not add materially to the value of your build¬ 
ing? A. No, because I don’t have to spend that money for 
the same volume I have today. The building was therje, 
the rooming house was there, the restaurant w r as there. 


By the Court: 

Q. The restaurant was there, but you wanted t!o 
50 change it. Do you mean that your restaurant no^ 
is no better enlarged than it was originally? A. Ac¬ 
commodation ; not any more room. 

Q. As a matter of fact, isn’t the capacity of a restaurant 
one of the determining values? A. The same number cjf 
tables and chairs; wasn’t increased any more. 

Q. What did you do? A. Just take a piece of wall off 
from here to that door—just about 15 feet. There was ^ 
restaurant there. There was an opening there on the othejr 
side of the restaurant. All I did was to take a piece of 
all off. f 
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Q. That did not help your restaurant? A. The restau¬ 
rant there about 50 years before I bought it. 

Q. My question was whether this operation helped. A. 
Not any more than it makes it a better looking place. Of 
course, I didn’t object to spending $2,000 for a restaurant, 
but I wouldn’t have done it unless I expected to open the 
hotel part of the building. 

Q. But it made it a better looking place? A. It made it 
a better looking place, but it didn’t increase my volume— 
my income. 

The Court: How long do you anticipate you are going 
to be on this? 

51 Mr. Gasch: I have a number of witnesses. At 
the present time I do not contemplate calling them. 

The Court: How long do you expect? You have your 
motion. So there will be a motion after the plaintiff’s case. 
There is not much prospect of any other case being heard 
this afternoon, is there? 

Mr. Gasch: I rather doubt it, sir. 
****•*•*•• 

52 By Mr. Gasch: 

Q. You own a number of business properties, don’t you? 
A. That is right; yes, sir. 

Q. You are entirely familiar with the practice in the Dis¬ 
trict of Columbia which requires you to get a license for 
the operation of these building properties in addition to 
certificates of occupancy; isn’t that a fact? A. That is 
right. 

Mr. Gasch: That is all. 

Redirect examination 
By Mr. Laporte: 

Q. Mr. Courembis, I think you said something about the 
earning power of your property, in answer to Mr. Gasch. 
Has the earning power of the property been changed by 
these alterations you have made there? A. No, sir. 






Q. It has not been increased at all? A. No, sir. 

Q. As a restaurant and rooming house? A. No 

53 sir. 

Q. Do you have any information as to what its 
earning power would be as a hotel property? 

The Court: Let me go back for a moment to the first 
question. 

By the Court: 

Q. Are you in a position to determine whether it is or 
is not increased, without consideration to the number of 
improvements which take place? A. Not increased. 

Q. Have you a statement worked out to that effect? A. 
The volume of property, you mean? 

Q. You stated there had been no increase. I ask you, 
first, has there been any gross increase? A, No, sir. 

Q. Has there been any increase in the net? A. No, Your 
Honor. 

Q. Has the gross remained the same? A. About the 
same. 

Q. And the net remains about the same? A. In fact, I 
have lost money. Six months I didn’t get any rent at all 
from the tenant. I rent the property upstairs. 

Q. We are not talking about that, sir. I understood you 
were talking about the restaurant. 

54 Mr. Laporte: I was talking about the entire prop¬ 
erty—the restaurant and the upstairs. He has ap¬ 
parently spent some money on both parts of it. 

The Court: All right. 

Mr. Laporte: I think Your Honor’s questions have cov¬ 
ered that. I have nothing more. 

The Court: I think we had better recess at this time. 
We will come back at twenty minutes past. 

(At this time a short recess was taken. The following 
then occurred:) 

Mr. Gasch: Your Honor, may the previous witness re¬ 
sume the stand? 
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The Court: Yes. 

(Mr. Courembis resumed the stand.) 

Recross examination 
By Mr. Gasch: 

Q. Do you know Mr. Papas? A. Yes, sir. 

Q. He was the tenant there prior to the time you took 
over; is that right? A. That’s right. 

Q. He ran the restaurant and lease the entire building 
from you? A. That’s right. 

55 Q. And paid about $600 for it? A. Yes. 

Q. What do you get now for the building? A. 
One thousand dollars for the store. 

Q. You get $1,000 for the store? A. Yes. 

Q. What do you get for the restaurant? A. That is all 
I get—increased—$1,000. 

Q. You get $1,600 for the entire building now? A. No, 
I don’t. All I get is $1,100—entire building. 

Q. The entire building, $1,100? A. Mr. Papas had to fur¬ 
nish heat and all the repairs for the building. 

Q. Your total rents, now, is $1,100? A. That is correct, 
and furnishing heat and the repairs of the building. 

Q. At the time Papas had it, the building was very much 
run down, was it not? A. No. 

Q. The plumbing leaked, the electricity was defective, 
and there was no hot water? 

Mr. Laporte: Let him answer those questions one at a 
time. A. The hot water was consistent, the heating was 
consistent, the building was in operation. Mr. Papas 

56 was operating that store to July 1. 

By the Court: 

Q. Wait a minute. The reporter is trying to get that. 
He cannot possibly get it when you speak so fast. You 
see, it is no use your testifying unless we understand you. 
You have a right to be heard; you should be heard. Let 



us see if we can follow you. I understand Mr. Papas had 
leased the building for $600? A. That is right. 

Q. I now understand you get $1,000 for your restaurant? 


A. That is right. 


Q. And you also get an over-all receipt of $1,100? A. 
Altogether $1,100. 

Q< By “altogether”— A. Restaurant and the upper 
rooms. 

By Mr. Gasch: 

Q. Who rents it now? A. I do. I run the place, the 
upper part with a loss. 

Q. What did you get from the last tenant? A. The last 
tenant, I got $500. That was all for six months. 

Q. Five hundred dollars for six months? A. Yes. 

Q. What was the rent you agreed upon ? A. Six hundred 
dollars, but he never paid any more than $500— 
57 $500 for six months; and $600 for the rest of the 

other six months, a net loss. 

Q. Who was the last tenant? A. A man by the name 
of Mr. Kim. 

Q. Is he Chinese? A. Chinese. 

Q. He agreed to pay $600 a month? A. That’s right; I 
got a lease. 

Q. For the restaurant? A. Not for the restaurant. 

Q. For the upstairs? A. For the upper part. 

Q. Who operated the restaurant? A. Clover Leaf Cor¬ 
poration. 

Q. What did you get from the Clover Leaf Corporation? 
A. One thousand dollars. 

Q. One thousand dollars? A. Furnishing heat, furnish¬ 
ing water, and the repairs; and Mr. Papas—he furnisheji 
all that himself as a tenant. 

Q. You got $1,600 from Clover Leaf and Kim? A. jl 
didn’t get any from Kim. 

Q. The agreement— A. The agreement; that’s what, j 

Q. The agreement was to pay $1,600? A. That’s cor¬ 
rect. 
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58 Q. Who did this work of remodeling? A. It was 
part of the work done by Mr. Barewis. 

Q. How do you spell it? A. I couldn’t spell it. 

Q. B-a-r-e-w-i-s? A. I think that’s right. 

Q. A contractor? A. That’s right. 

Q. He started the work? A. Yes, sir. 

Q. Did he finish it? A. No. 

Q. Why? A. Because I didn’t have enough money to 
go along with the job. 

Q. Was it also because he couldn’t comply with your in¬ 
structions legally? A. No. Because I didn’t have enough 
cash to go along with the work. 

Q. Who did it from the time he left? A. Several people. 

Q. Can you mention them? A. I have some there I could 
mention, yes, because I couldn’t remember from memory. 
I got it right there in the paper. 

59 Q. As a matter of fact, you did it by employing 
subcontractors? A. Some of them, yes. Some of 

them I employed myself—people to do it. 

Q. Do you recall a conversation with Mr. Papas in which 
you spoke with him about going into the hotel business, and 
he told you that you could not get a hotel license? A. No, 
I never talked to Papas about business. When I went 
there, I bought Papas out. June 26 I bought his business 
out. 

Q. Of what year? A. 1948. July 11 took over the place. 

Q. You deny that you had such a conversation with 
Papas ? A. Absolutely. 

By the Court: 

Q. You said 1948. Did you mean that? A. The same 
year that I started remodeling, Your Honor. 

Q. July, 1948? A. Yes, July, 1948. The 1st of July I 
took the place over. 

By Mr. Gasch: 

Q. When you changed your staircase and put it— Was 
it on the First Street side or the B Street side? A. First 
Street side. 
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Q. What building did it face? The House bffice 
Building? A. House Office Building. I 

Q. Isn’t it a fact that you then had to comply with the 
Fine Arts regulations? A. Yes. We complied with any 
regulations. 

Q. It cost you a good deal of additional money to pom- 
ply with the Fine Arts regulations, didn’t it? A. No, not 
any more than I do it in the other way. 

Mr. Gasch: That is all. 1 

Further redirect examination 
By Mr. Laporte: 

Q. You spoke of $500 from Mr. Kim for six months’ i'ent 
of the upstairs and of a lease with him at $600 a moiith. 
Was that lease conditioned on your having a hotel liceilse? 
A. That’s right. I 

Q. Was that why Mr. Kim did not pay? A. That’s 
right. I 

Q. And why he threw up his lease? A. That right. 

Mr. Gasch: Your Honor, I think we ought to have tljiat 
lease. If he does not produce it, I move that this be 
stricken. 1 

The Court: Do you have the lease? 

Mr. Laporte: Your Honor, Mr. Gasch asked him 
61 those questions on cross examination; I simpily 
cleared up his testimony. 

The Court: Have you the lease? 

Mr. Laporte: I do not know whether I have or not. I 
may have. j 

By the Court: 

Q. Do you have the lease for the property, sir? A. Yep, 
sir, but I don’t remember if I have it in my possession. 

Mr. Laporte: Let it be stricken. I don’t know that ijt 
is relevant. I 

The Witness: Mr. Laskey represented me at the tirnp. 
It took me $600 to get him out of there. ! 
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The Court: The question is as to the lease. Do you 
have the lease? 

Mr. Laporte: I have a lease, but it is not the initial 
lease. They had to tear up their first one, which provided 
for a larger rent if he had a hotel license. When he found 
he could not get it, he entered into a different one. But 
the questions I asked w^ere along the line of Mr. Gasch’s 
questions. 

By the Court: 

Q. Then, your actual lease with this man was not as a 
hotel? A. Hotel. 

62 The Court: I am not understanding you. 

Mr. Laporte: The situation is this. He made a 
lease for a hotel. Then he found he could not get a license 
and then entered into a later lease as a rooming house. I 
am just explaining this. It is not evidence. The man 
found that as a mere rooming house he could not pay, so 
he did not pay, his rent, and eventually was put out. We 
do not have that original hotel lease. I have here a sec¬ 
ond lease. 

The Court: Does that answer your purpose? 

Mr. Gasch: I will withdraw the objection and let the 
examination stand. I am through. 

Mr. Laporte: You may step down. 

(The witness left the stand.) 

Mr. Laporte: May I introduce in evidence as a plain¬ 
tiff’s exhibit the original certificate of occupancy? 

The Court: Is there any objection to that? 

Mr. Gasch: No objection. 

The Court: That is Plaintiff’s Exhibit 1. 

(Original certificate of occupancy was marked Plaintiff’s 
Exhibit 1 and received in evidence.) 

Mr. Laporte: At the same time, may I introduce as 
Plaintiff’s Exhibit 2 what is apparently the original per¬ 
mit ? It is marked. It is supplied from the records of the 
District of Columbia and is dated “8/12/48. Addition to 
permit.” 
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The Court: Is there any objection? 

63 Mr. Gasch: Your Honor, inasmuch as Plaintiff ’s 
Exhibit 2 as presented is an official record of tbe 
District of Columbia, I should like to ask leave that tfye 
original be withdrawn at the proper time and a photostat 
substituted, because this is an official record of the munici¬ 
pality. 

The Court: Is there any objection to that? 

Mr. Laporte: No objection. 

(The original permit referred to was marked as Plain¬ 
tiff’s Exhibit 2 and received in evidence.) 


William Ellis Groben was called as a witness and, being 
first duly sworn, testified as follows: 

Direct examination 

By Mr. Laporte: 

**#*##*••# 

65 Q. Will you tell us in general terms and in non¬ 
technical terms, if you can, exactly what was done 
there? A. Under my plans? 

Q. That is right. A. The plans will show what was con¬ 
templated, and the changes consist of the erection of a fire¬ 
proof stair from the first floor to the second floor in w T hat 
previously was a light well, or court, at the rear of the 
building, and that portion is roofed over, and from th|e 
second floor to the penthouse above the roof, a new stair¬ 
way, all of which is connected as one stair. In other words , 
it was a stair running from the street to the second floof, 
and from there it is a regular stair to above the roof. That 
was one item. But before this contract was entered intd, 
I had to do with the small change consisting of the erection 
of a beam in the first story to open two rooms, which com¬ 
prised the restaurant, in a better or bigger opening. That 
had nothing to do with the plans subsequent, but in thd 
subsequent one was this stair tower and, in addition, the 
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partition from the central corridor to the First Street side 
of the building 1 , which was taken from one of the bedrooms 
as a lead to a proposed secondary exit and iron fire escape 
which was required by law\ Then, there w^ere a few 

66 minor changes, like the adjustment of some fixtures, 
as I recall, in several of the bathrooms; and such 

things as calamine doors for the fire tower. I believe that 
represents what was involved in the drawing I made. 

• ****••**• 

Q. Do you know what the purpose of these alterations 
was? A. The purpose? 

Q. The purpose of these alterations Mr. Courmebis 

67 was making. A. I -was trying to carry out his re¬ 
quest to make it a hotel. 

Q. To make what? A. A hotel, as stated and as I wrote 
on the application for permit. That was his intention. 

Q. You stated on the application that it was for a hotel? 
A. Exactly. 

Q. And that was your understanding of the purpose of 
these changes? A. That was the request of the owner. 
Mr. Laporte: That is all. 

Cross examination 

By Mr. Gasch: 

Q. Actually what you did, Mr. Groben, was simply to 
remove a partition between the two elements of the dining 
room and transfer the stairs from that point over to the 
First Street side, and construct a new stairwell at that 
point, isn’t that correct? A. That is correct. That is what 
was done. 

• #•#****## 

69 Mr. Laporte: I might now introduce, if counsel 
will concur, the copy which I have secured of the 
license regulation in question here. I want to say this 
about it. They attached a copy to their motion for sum¬ 
mary judgment. This is not similar, exactly, because the 
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copy they attached is dated September 14, 1948, whereks 
this copy adds underneath that, “as amended October 1)2, 
1948.” Apparently they took two bites of this, so I would 
rather have in the record the definitive regulation than the 
partial one which was earlier adopted. 

Mr. Gasch: Your Honor, the only things added by the 
October amendment were the fees. We fixed fees in the 
interim. The regulations respecting the hotel were pre¬ 
cisely the same in the draft of September 14 as they are 
at the present time. There has not been any change. 

Mr. Laporte: May I suggest, then, that we put both in? 

Mr. Gasch: I have no objection to that going in. 

The Court: Will it be any good to me, Mr. La¬ 
porte? 

70 Mr. Laporte: I do not think so. 

The Court: What is that date? September what? 

Mr. Laporte: September 14, as amended October 12, 
1948. 

Mr. Gasch: It is in the pleadings. We filed it as ah 
exhibit to our motions. 

Mr. Laporte: Those regulations could not be effective 
until they prescribed fees. You could not have got a li 
cense because the fees were not established. It is the fina[l 
regulation. 

The Court: You have no objection to this? 

Mr. Gasch: No objection, Your Honor. 

The Court: All right. We will have it marked as Plain¬ 
tiff’s Exhibit 3 and receive it. That is September, 1949? 

Mr. Laporte.: September 14, 1948, as amended October 
12, 1948. 

(The copy of license regulation referred to was marked 
as Plaintiff’s Exhibit 3 and received in evidence.) 


William Barwess was called as a witness and, being firstf 
duly sworn, testified as follows: 
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72 By Mr. Korman: 

Q. Mr. Barwess, the first job, as I understand it, that you 
undertook for Mr. Courembis was to remove from the res¬ 
taurant in this building a partition wall and a set of steps 
that ran to the second floor of the building on the B Street 
side? A. That is right. 

73 Q. Those steps came right dowm to the middle of 
the restaurant, did they not? A. That is right, sir. 

Q. And divided the restaurant into two parts? A. Right. 

Q. There ■were tvro separate restaurants, in fact, with a 
archway in the back that connected them ? A. That is right. 

Q. You took out those steps, you took out the wall that 
ran between the two restaurants, and you put an I-beam 
across to support the whole front? A. That is right, in 
the front—center of the building. 

Q. When you took those steps out on the B Street side, 
there was no way to get up to the second floor, was there? 
A. No, sir. 

Q. So in order to get up to the second floor, there had 
to be steps put somewhere else; isn’t that right? A. That 
is right. 

Q. Thereafter you were engaged by Mr. Courembis to 
put a set of steps around on the other side of the building, 
on First Street, so that they could connect up to the second 
floor? A. That is right, sir. 

Q. That second set of steps, Mr. Barwess, was put 

74 in in a place where there was originally an open 
court? A. An open court, that is right. 

Q. There was a sort of light court there? A. That is 
right. 

Q. There was nothing there before, and you were em¬ 
ployed to build steps with enclosures around there? A. 
That is right. 

Q. That enclosure around those steps went all the way 
to the roof? A. That is right. 

Q. That is what they call a fire tower? A. That is right. 

Q. That is just a name for it? A. That is right. 
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Q. But actually, until you put up a set of steps on the 
First Street side, there was no way to get to the upper 
stories at all? A. No, sir. 

Q. Mr. Barwess, did you complete that work? A. I only 
completed the building of the wall and the stairs. After 
that, I didn’t do any plastering—didn’t do nothing else. 

Q. Didn’t do what? A. I only did masonry work, and. I 
furnished a certain amount of steel. 

75 Q. That was for the steps on the other side? A. 
That is right. 

Q. But you did not actually complete that job on the 
other side? A. No. 

Q. Why not? A. Well, I only was engaged to do what 
I done. 

Q. You did all you were engaged to do? A. All I was 
engaged to do, and I didn’t do the rest. 

Q. Why did you leave the rest? A. I don’t know why. 
I left the job. I didn’t like certain conditions there. 

• ******### 

76 Q. Do you remember telling me that Mr. Couretn- 
bis wanted you to do certain things which were not 

on the plans and which were not within the Building Code, 
and that you said to Mr. Courembis, “I don’t want to have 
anything to do with this,” and that you picked up voiir 
tools and left? A. I picked up tools; X said that. I don’t 
remember exactly. 

Q. You did tell me that? A. Yes. 

Q. And you tell us that now, don’t you? A. That 

77 is right. 

Mr. Korman: That is all. 

Redirect Examination 
By Mr. Laporte: 

Q. Mr. Barwess, did you have any difficulty with the 
building inspectors while you were on that job? A. No. 
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Q. They were not making things difficult for you? A. No. 

Mr. Laporte: That is all. 

(The witness left the stand.) 

Mr. Laporte: Your Honor, I should like to introduce a 
few bills and accepted estimates—five of them—as separate 
exhibits. I understand the defense is agreeable, provided— 

Will you make your statement ? 

Mr. Gasch: I simply concede that these are bills or esti¬ 
mates, although there is no testimony as to the expenditure 
of money by reason of the presentation of the bills or esti¬ 
mates. 

I wish to make this further observation with reference 
to the position of the defense: We do not concede that any 
of these repairs were necessitated by reason of Mr. Cour- 
embis’ desire to construct what he calls a hotel building. 

Mr. Laporte: Perhaps, then, I had better prove these 
through the plaintiff, because I understood the de- 
78 fense conceded this part of the money spent on the 
job. 

Mr. Gasch: You just told me they were estimates. 

Mr. Laporte: Well, accepted estimates. That is an ac¬ 
cepted estimate (indicating). So is this one (indicating). 
Estimates were obtained first. If vou look at them— 

The Court: Do you mean they are receipts * 

Mr. Laporte: In effect, yes. Two of them are receipts. 

Here is an electrical contract for $550, marked, “Paid in 
full.” 

Here is another contract marked, “Paid in full.” 

In the other cases, because there is a wffiole series of esti¬ 
mates, I put in the accepted estimate, which becomes a con¬ 
tract. 

Mr. Gasch: If counsel will advise the Court that this is 
the amount he paid in connection with plumbing and heat¬ 
ing— 

Mr. Laporte: I can only say that this is for work actu¬ 
ally done, which has been paid for, as part of this job. 







Mr. Gasch: With that representation by counsel, I hale 
no objection to their introduction. 

The Court: In other words, you say these statements 
will show on their face the dollars and cents paid for par¬ 
ticular work? 

Mr. Laporte: That is right. 

The Court: And that the work was, in fact, done and 
was paid for? 

79 Mr. Laporte: That is right. 

Mr. Gasch: Let me ask counsel one further ques¬ 
tion. I notice some of these bills are by the same con¬ 
tractor. 

Mr. Laporte: Two different jobs. They are for two dif¬ 
ferent pieces of work. It is simply because, as it happens, 
we have a concession of substantial payment, and the only 
thing this Court has seen is the matter of the beam in the 
restaurant, and the stairway. 

So as not to give a disproportionate view of the cost, I 
went through them, and I have picked out a few of these 
bills, because otherwise the record would give a false im¬ 
pression of what was done. All that was done was to re¬ 
move the partition, and the construction of a new stairway, 
whereas the testimony of the plaintiff and these few ex¬ 
hibits indicate that a great deal more was done than that. 
It is simply to prevent a lopsided view of this being placed 
in the record. 

Mr. Gasch: Counsel advises that there is no duplication 
here ? 

Mr. Laporte: No duplication at all. 

Mr. Gasch: And these bills have been paid? 

Mr. Laporte: That is correct. 

Mr. Gasch: I have no objection to the bills being re¬ 
ceived in evidence. 

The Court: All right. 

80 (The bills referred to were marked as Plaintiff’ 
Exhibits 5, 6, 7, 8, and 9 and received in evidence. 

Mr. Laporte: The one other thing I should like to offe 
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is this copy of the Bar Association Journal—simply page 
208 of it—I have not torn it out—and a statement pre¬ 
pared by the Executive Secretary of the Bar Association 
to the effect that the Bar Association has been unable to 
obtain copies of the Building Code. 

Mr. Gasch: No, sir; we do not agree with that. 

Mr. Laporte: I just wanted to say to His Honor why I 
am offering this. I will put it otherwise. I contend that 
the end of these two documents is that the Bar Association 
committee and its headquarters have not been able to ob¬ 
tain copies of the two regulations involved in this particu¬ 
lar case. 

The Court: Is there any objection to it? If there is, I 
will sustain the objection. 

Mr. Gasch: I have no objection to the document going 
in and speaking for itself. I object to the explanation. 
The Court: Very well. 

(The documents referred to were marked as Plaintiff’s 
Exhibits 10 and 11 and received in evidence.) 

Mr. Laporte: That completes our evidence on the estop¬ 
pel point. The other points do not require evidence, as I 
understand it. 

81 The Court: All right. That is all you desire to 
present? 

Mr. Laporte: That is correct. 

• *•*•••••• 

82 The Court: I do not want to be operating on a 
false premise. I understand, now, that the testimony 

which has been given from the witness stand plus your 
eleven exhibits plus the concessions which were made by 
either Mr. Gasch or Mr. Korman today constitute your 
case? 

Mr. Laporte : And, of course, whatever concessions are 
contained in the pleadings. I am not certain, offhand, that 
we have everything stated orally that was conceded in the 
answers. 

*#***•*•#* 
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91 However, answering the question Your Honolr 
posed last night, I think that we ought to put in oh 

the issue of substantive liability of individuals, from the 
District’s records, pursuant to our stipulation about rec¬ 
ords in the pretrial order, the approved plans. We ought 
to put in inspection reports showing that the subordinates 
of the defendant Davis were in touch with this operatioii. 
We should put in the record showing additional permitb 
granted because of additional requirements made while the 
work was in progress. I understand that counsel for the 
defendants have those records here. I think they should 
go in as part of the plaintiff’s case on damages. 

The Court: As to those matters specified, Mr. Gasch 
and Mr. Korman, is there any objection to the records reh 
fleeting those being in? 

Mr. Gasch: None whatever, Your Honor, in so far as 
the records go. I would say that the records would speak 
for themselves. I object to the observance of counsel tha^; 
we required him to make those additional changes. 

The Court: I don’t think he meant to put in any 

92 answers on that. 

Mr. Laporte: I was just explaining the relevancy ^ 

The Court: What you want are the records that relate 
to the matters specified by you. 

Mr. Gasch: We have no objection. 

The Court: Then, I may treat those documents as being 
in evidence for the purpose of rounding out your case, not 
only as to the mandamus feature but also as to your claim 
pitched on the individual liability of the particular person 
named? 

Mr. Laporte: That is right, Your Honor. 

The Court: Now, again I ask you, Is there anything) 
which you desire to add to what you originally put in, plus 
that which you have supplemented by that now? 

Mr. Laporte: I think perhaps I should supplement that 
information by calling the plaintiff to describe more in de¬ 
tail, having in mind damage, which I did not yesterday 
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when I examined him, the sort of requirements that he 
came up against as he proceeded with this job in order to 
try to qualify for a hotel permit and license. 

The Court: Aren’t they all matters of permit? 

Mr. Laporte: I did not in examining the plaintiff yes¬ 
terday have this point in mind. I was thinking solely of 
the permit. 

The Court: All right. You may call him for that 

93 purpose. 

Mr. Laporte: I do not want to prolong this. I 
would rather abandon it. 

The Court: I do not wmnt you to prolong it; I do not 
want you to unduly shorten it. You are entitled to have 
your day. If you wish to call him for that purpose, you 
may, sir. 

• ***#**#•• 

94 Thereupon Louis J. Courembis was recalled as a 
witness and, having been previously duly sworn, 

testified further as follows: 

Direct examination 
By Mr. Laporte: 

Q. Mr. Courembis, while the work was in progress on 
your property at 202 B Street, Southeast, were any changes 
made in the original plans? A. Yes, sir. 

Q. What was the cause of those changes? A. For the— 
The Court: I am going to ask you, Mr. Laporte, to get 
the witness to respond to that question. 

By Mr. Laporte: 

Q. Will you listen closely to just what I ask you? A. 
Yes, sir. 

Q. What caused those changes? Why were they made? 
A. Well, these regulations of the District of Columbia— 
different regulations that developed after the plans were 
drew. 


Q. Speak more slowly. A. Different things that devel¬ 
oped about the plans. They claimed they weren't 
95 able to read them, and a lot of things. 

Q. Just trouble in reading the plans? A. Read¬ 
ing the plans; and they forced me to do other work besides 
what the plans was calling for. 

Q. Whom do you mean by “they”? A. Building in¬ 
spectors. 

Q. Building inspectors? A. Yes, sir. 

Q. Did those changes increase your expenses? A. Tre¬ 
mendously. 

By the Court: 

Q. You said that those changes were brought about in 
order to conform the plans to the existing regulations ? A. 
Yes, Your Honor. 


By Mr. Laporte: 

Q. But they were in addition to the original approved 
plans? A. That is right. 

Q. Were there a number of such changes? A. Yes, sir. 

Q. Did you have to apply for and get any supplemental 
permits for those changes? A. Yes, sir. 

Q. Did you have to prepare new plans for those 
96 changes? A. Yes, sir. 

Mr. Laporte: That, I think, subject to bringing 
out later these admissions that I consider relevant, would 
be our case on substantive liability for damages as well $s 
for the license. 


106 The Court: You are not contending that theke 
people were not exercising jurisdiction over the sub¬ 
ject matter, namely, the matter of license and the matter 
of inspection? 

Mr. Laporte: My contention is that they were guilty of 
an excess of jurisdiction. They exceeded their powers when 
they refused to give this man a license. 




86 

The Court: But they were functioning in their pre¬ 
scribed fields. 

********** 

112 The Court: Here is a man who was in the busi¬ 
ness, according to his testimony; and here is a pub¬ 
lication of this regulation in the paper. Wasn’t that 
notice? 

Mr. Laporte: I do not think it was, no, not in this kind 
of case. As a matter of fact, substituted service is not 
good for single publication, for single court action—any 
purpose singly; and when you want to promulgate a gen¬ 
eral law, and you have authority to promulgate the 

113 law, and a valid regulation is a law, you have to 
make that law available to the public. It must not 

be difficult to get. 

You Honor asked me for a District case on that. The 
leading case I know on it is one in which the Supreme Court 
was dealing with the code of fair competition under the 
NRA. They found that the situation was that if you 
wanted to know -what the law was that governed your in¬ 
dustry, you had to find the secretary of the so-called Code 
Authority, and if he happens to have a copy in his pocket— 
that was actually argued before the Court—then you could 
find out the law. 

There was no difference on that bench. Those nine 
judges all jumped on that, so to speak. They said, “You 
can’t enact laws like that. They have to be filed and made 
available somewhere so that all people can get them.” 

It was as the result of that situation that Congress 
passed the law establishing the Federal Register. You can 
now go to the Federal Register at any time and run down 
the text of any regulation or orders of general application. 

But, as we endeavor to show in the evidence yesterday, 
only by an act of grace, not of right, is it possible for a 
citizen of the District to find out what many of these regu¬ 
lations provide. He cannot look at the regulation and 
determine for himself. He is told what the law is or that 
there is some regulation, but he cannot get it. 







87 


The Court: You do not have any challenge of the 

114 fact that this was, in fact, published in The Evening 
Star? 

Mr. Laporte: I conceded yesterday that there was one 
printing, as they claim, of the text of this when it was 
adopted—a paid advertisement in The Evening Star. But 
that is not equivalent to the Federal Register, which is per¬ 
manently on record. 

The Court: The Federal Register is provided by an Act 
of Congress. 

Mr. Laporte: True enough, but the necessity of the law 
lay in the basic principle that the Act must be public, not 
private, with one issue put out and not available. A daily 
newspaper you get for one day and maybe the next. But 
by the time you want to know what the law is, you can’t 
get that. It is very, very ephemeral. 

Estoppel is of an equitable nature. 

The Court: We are going into something beyond what 
we are concerned with now. We are talking about this 
man. 

Mr. Laporte: No; I am talking about the scope of pub¬ 
lication. Because of the limited publication of it, it failed 
to come to this man’s attention. It was inadequately 
adopted. They adopted an inadequate means of publishing 
this thing and bringing it to the attention of this plaintiff. 
He never heard of this, he testified, until he went to get a 
certificate of occupancy after the work was done. 

I think it is a serious question whether some of the 

115 District regulations—many of them—are validly 
adopted. 

The Court: Have you anything further to say with Ref¬ 
erence to the individual liability of these respective defen¬ 
dants, or have you any further comment to make with 
reference to the Cooper case? 

Mr. Laporte: I think the Cooper case indicates liability 
here, rather than the contrary. I think the defendants here 
went far beyond their lawful authority and power. I do 
not believe the Commissioners had any power or right km- 
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der any Act of Congress to adopt a Building Code which 
defines a hotel as a building without any minimum number 
of rooms, but just any building that is used in effect for 
hotel purposes, and then to adopt a license regulation on 
top of it saying, “We will let you build your hotel of 18 
rooms, spend your money, we will approve it, we will give 
you a certificate of occupancy, but we won’t give you a 
license. ’ ’ 

I think that is clearly beyond their authority, and being 
beyond the authority of law, they cannot immunize them¬ 
selves from liability by pointing to a decision such as the 
Cooper case, where a discretionary officer simply makes a 
mistake of fact. 

The Court: This says: 

“There is also a general rule that if any officer—minis¬ 
terial or otherwise,” which I consider not only ministerial 
but discretionary. 

**#**#•**# 

116 The Court: Mr. Gasch, you said you wanted to 
put in your case before making the motion. Do you wish 
to adhere to that, or do you wish to address yourself to the 
individuals? 

• #*#*****• 

117 Chatham Nottingham was called as a witness and, 
being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Gasch: 

Q. What is your full name? A. Chatham Nottingham. 
Q. What is your official office in the District of Columbia? 
A. Superintendent of Licenses, District of Columbia. 

Q. How long have you held that position? A. Since July 
1,1948. 

Q. Directing your attention to the regulations promul¬ 
gated by the Commissioners on the 14th of September, 
1948, with respect to definitions of buildings incident to 
multiple housing, will you state what, if any, distribution 
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of the regulation was made by you? A. I had approximately 
10,000 mimeographed copies run off of the definitions and 
regulations. I mailed them to each and every operator 
of a rooming, tenement, lodging, hotel, and boarding-hous e. 

I have on hand now approximately 1,500. I have 
118 had them for the request of business and multiple¬ 
housing operators. I have given out in the past year 
approximately 800, and I brought with me probably 25 or 
30 copies. 

Q. May any member of the public interested in such 
regulations have a copy from your office? A. Merely call 
at the office, as they have in the past, and we will hand them 
one gladlv. 

Mr. Gasch: Your witness. 

Cross Examination 
By Mr. Laporte: 

Q. Mr. Nottingham, did you mail a copy of this to the 
plaintiff in this case? A. I mailed a copy to that address, 
but it was not addressed to Mr. Courembis; it was addressed 
to a man by the name of Chang Soon Kim. 


Q. I assume you have been in court and heard the facts 
stated before the Court. You don’t know whether this j<j)b 
was in progress at the time you mailed this, do you? A. 
No, I don’t. 

Q. You simply found a licensed rooming house, and you 
therefore mailed it to that address? A. I mailed it the^e 
because there had been a change in the definitions. 

Mr. Laporte: No more questions. 

By the Court: 

119 Q. Did you publish these regulations by posting 
on boards? A. We did. We have a bulletin board 
in the office, and a copy of these regulations was posted. 
Mr. Gasch: Thank you. 

(The witness left the stand.) 

Mr. Gasch: Mr. Korman. 
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Thereupon, Milton D. Korman was called as a witness 
and, being first duly sworn, testified as follows: 

Direct Examination 
By Mr. Gasch: 

Q. Will you state your full name, please? A. Milton D. 
Korman. 

Q. What is your official position in the District of 
Columbia? A. Assistant Corporation Counsel. 

Q. How long have you held that position? A. Thirteen 
years. 

Q. Directing your attention to the regulations pertaining 
to multiple housing ordered by the Commissioners on the 
14th of September, 1948, I will ask you if you had any 
official connection with those regulations. A. Yes, I 
did. 

120 Q. Will you state what that was, sir? A. Some 
four years before the promulgation of those regula¬ 
tions, the Commissioners appointed a committee to study 
the subject of multiple housing and the license fees that 
were being charged. I was appointed chairman of that 
committee by the Commissioners. 

We study the subject for quite a long time and recom¬ 
mended that the Commissioners propose to the Congress an 
amendment to the license law of 1932, because we found that 
it was impossible to make certain changes that the com¬ 
mittee thought advisable with the law in the state that it 
was. 

Such an amendment was proposed to the Seventy-ninth 
Congress but failed of passage. It did pass in the Eightieth 
Congress. It became law, my recollection is, July 22, 1947. 

After these amendments were passed by the Congress, 
the committee undertook to draft new definitions of various 
types of multiple housing. That included not only hotels, 
but all types of multiple housing—that is, rooming houses, 
apartment houses, tenement houses, boarding houses, con¬ 
valescent homes, and any other type of multiple housing 
that we have in the District. 
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Q. Mr. Korman, in connection with your consideration 
of this matter, or the committee’s consideration of this 
matter, were public hearings held? A. There were public 
hearings held and what we might term semi-public 
121 hearings held. By that I mean that prior to the time 
that actual public hearings were held by the Coip- 
missioners in the District Building, of which I shall tell y<j>u 
in a moment, we had private or semi-public? hearings in the 
Municipal Center Building, in the‘sixth floor, in a lar^e 
room there that is used as the Police Academy. 

To the semi-public hearings were invited represenatives 
of the industries that might be affected. There were repre¬ 
sentatives of the Washington Real Estate Board. There 
were representatives of small housing operators, there wetre 
representatives of the Washington Building Congress, there 
were representatives of the Building Managers Association. 
I have forgotten the names of all the categories that w e\re 
represented, but there were representatives there of oper¬ 
ators of all types of housing that might be affected, so 
that we might get their informal views; and those seihi- 
public meetings were held at the direction of the Com¬ 
missioners. 

Q. Can you indicate to us approximately how many 
attended? A. There were about Sixty persons present, I 


would say, at those informal or semi-public hearings. 

Q. Can you indicate when those hearings were held? 
A. I cannot recall the specific dates of the informal hear¬ 
ings that I have told you about. I do know this: that when 
we had roughed out all of the proposed definitions 


122 of multiple housing apd the new regulations, we toj)k 
them to the Commissioners, and on July 27, 1943, 
my recollection of the date is, the Commissioners ordered 
that there be a public hearing held in the Board Room of 
the District Building on September 7, 1948. There was 
no requirement of law that such a public hearing should be 
held, but we recommended it because of the changes which 
were being made, and we wanted everybody to know about 
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Q. Was there any indication in the public press of the 
decision of the Commissioners to hold this hearing? A. 
There was an official publication in The Washington Post. 
I believe the date of it was August 2, 1948. 

But in addition to the official publication of the public 
hearing, or notice of public hearing, which, by the way, 
included all of the proposed changes in the regulations— 
they were actually printed in the notice of the public hear¬ 
ing— 

Mr. Laporte: Your Honor, I object to this. The best 
evidence is the notices themselves, and I think they are in 
evidence, or have been put in. We stipulated they might 
go in. 

The Court: Do you have them? 

Mr. Gasch: We have, sir, and we will offer them. 

The Witness: In addition to that, there was a great 
deal of editorial comment in all the newspapers at 
123 that time concerning the proposed new regulations. I 
would say that. 

Mr. Laporte: I object to this reference to editorial com¬ 
ment. The best evidence there would be the comment 
itself. 

The Court: All right, sir. 

By Mr Gasch: 

Q. Did there come a time when you discussed this with 
the plaintiff individually, sir? A. Yes, there did. 

Q. Will you state approximately when, to the best of 
your recollection, you had that conference with Mr. 
Courembis and others? A. My recollection is that it was 
about two months before he actually applied for his occu¬ 
pancy permit. I have been told by others who were at that 
conference that it was not as much as two months before, 
but about a month before, or within a month of the time 
that he applied. I cannot say which is correct. My own 
recollection is a couple of months before. I am told by 
others it was less than that. 
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Q. What did you tell Mr. Courembis at that time? JA. 
At that time Mr. Courembis asked me—it was at a confer¬ 
ence held in the office of the Building Inspector, and there 
were present Mr. Kinney and Mr. Ilgenfritz, who is Dep¬ 
uty Director of Inspections—Mr. Courembis asked me if 
there was anything that could be done to get hirp a 

124 license for this building as a hotel. 

By the Court: 

Q. Who was this, Mr. Korman? A. Mr Courembis, tjhe 
plaintiff. He asked me if there was anything that could [be 
done to get him a license for that building as a hotel. 

I told him I was certain I could not figure out any w r ay jby 
which this building could be licensed as a hotel, becausej it 
did not comply with the regulations that had been promul¬ 
gated by the Commissioners. 

In addition, I explained to him that the changes in the 
regulations for license purposes adopted by the Commis¬ 
sioners did not bar him from having this place licensed ias 
a hotel, because it could not have been licensed as a hofel 
before the changes by the Commissioners, which is a fabt. 
His place does not comply with the definition of “hotel” 
for license purposes, as set out in the Act of Congress be¬ 
fore it was amended, as I have heretofore described in my 
testimony, because there is no provision for the service jof 
food to the guests on the premises. The fact that thejre 
is a restaurant on the first floor, which has no access fr<j>m 
the sleeping quarters, does not comply with the definitipn 
of “hotel” for license purposes as it has been in existe^e 
since 1932. 

By Mr. Gasch 

Q. Mr. Korman, do you know where the regulations 

125 of September 14, 1948, are available in the District 
of Columbia? A. Yes, they are available in the of¬ 
ficial minutes of the Commissioners of the District of Co¬ 
lumbia, which are open to the public. Copies thereof have 
been filed by the District Government with the Public Li 
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brary of the District, and I believe you have a certification 
from the Librarian that copies are available in some seven 
or eight branch libraries around town. Copies are avail¬ 
able in the Office of the Superintendent of Licenses, and 
copies are available in the office of the Director of Sanita¬ 
tion, in the Health Department, which inspects these types 
of premises. 

There has never been, to my knowledge, a call upon the 
District for copies of these regulations that has not been 
answered with a full copy of the regulations adopted on 
September 14. 

Mr. Gaseh: You mav cross examine. 

Cross examination 
By Mr. Laporte.: 

Q. In your last remark, Counsellor, you say that there 
has never been a call when a full copy was not supplied? A. 
To my knowledge, there has not. 

Q. Do you remember a conference I had with you on this 
case in your office in which I asked you for a copy? Do 
you recall the occasion? A. I remember that you 
126 conferred with me. You may have asked me for a 
copy. 

Q. Do you remember you told me I could not get a copy, 
but you had your typist type up this same subsection H, 
■which contains the definition of “hotel,” because you told 
me copies were not available? Do you recall that? A. I 
don’t recall that. 

Q. You don’t remember that it did not happen? A. I 
wouldn’t say that I remember that it didn’t happen, but it 
could not have happened for the reason that I knew that 
10,000 copies of those were made so that they could be 
available. I knew that Mr. Nottingham had them. I might 
not have had one of them. 

Q. I am asking if you knew—I am asking if you could 
remember—that it did not happen. A. No, sir, I cannot 
remember that it did not happen. 
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Q. You just don’t recall it at present? A. I don’t recall 
anything about it, one way or the other except that you 
conferred with me about this case. But my thought would 
be that it is not possible that I told you that copies w<pre 
not available, because I knew that 10,000 copies had b<^en 
made, and I knew where they were. I might not have had 
one in my office on my desk at the time you talked to ifie, 
but I could have told you where to get one in five minutfes. 

Q. You don’t remember at that time that I also 

127 asked you about copies of the Building Code, ajnd 
what you told me? A. I don’t recall that that Was 

brought up; but if it was brought up, it is possible I could 
have told you that copies of the Building Code were r^ot 
available, because I understood that they had run out of 
printed copies and that no more were being printed because 
of the new egress regulations which were being formulated 
at that time, and the Commissioners didn’t want to have a 
complete reprint of the Building Code, knowing that in I a 
very short time voluminous changes would be made thereih. 
However, I did have a complete copy of the Building Code 
in my office, which I have always maintained there, up tjo 
date, and had you wanted to see that, I knew it was avail¬ 
able to you. 

Q. Counsellor, didn’t you also have in your office a cop^ 
of this new license regulation? A. I may have had or^e 
copy for my own use, yes, sir. 

Q. I did not expect you to fail to recall this. I do nojt 
have the copy. You had made up for me one single para¬ 
graph. A. Mr. Laporte, if you have a recollection that jE 
had my secretary copy off one paragraph on the typewrite!' 
and hand it to you, I do not deny that it happened, becaus<t 
if you positively remember it, I respect your integrity. 
You would not say so if it did not occur. 

128 Q. I certain would not. A. It is possible that 
from my one copy I copy off a paragraph that you 

were interested in, rather than have you go down to the 
Municipal Center, where Mr. Nottingham’s office is, to get 
a mimeographed copy. It is possible. 
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Q. But you don’t remember that I asked for a complete 
copy and that you told me that could not be had, but that 
you would have this one paragraph made up—which was a 
courteous act—but the significant point is that you told me 
I could not get a copy of it? 

The Court: He said to you he does not recall that. He 
said there would be no reason for him to say that because 
he did know that there were these 10,000 available. 

By Mr. Laporte: 

Q. Do I understand you to say that this property, before 
it was remodeled and altered by the plaintiff here, could 
not have qualified for a hotel license? A. That is right, sir. 

Q. You say it could not have qualified because of the 
definition which was in effect since 1932. Can you point us 
to that definition? A. Yes; Section 47-2328 of the Code 
before it was amended. 

Q. Section 47-2328? A. I am reasonably sure that is 
right. 

129 Q. Would you look at this copy of the Code? A. 

Yes. 47-2328. “Owners or managers of hotels shall 
pay a license fee of $18 per annum. Every place where 
food and lodging are provided for transient guests shall be 
regarded as a hotel.” 

Q. Is it your contention that, as a matter of fact, food 
and lodging are not available and provided at plaintiff’s 
premises for transient guests? A. That is my contention, 
yes, sir, from my knowledge of the premises as they were 
operated prior to these building operations and as, I under¬ 
stand, they are operated today. I am told that there was 
not before, nor is there today, any— 

Q. I do not want to know what you are told. That is 
not evidence. You know that, Counsellor. You don’t know 
that today this plaintiff is not in a position to provide food 
and lodging at these premises for transient guests? A. 
Not in accordance with the definition as I understand it. 

Q. I am speaking of this provision which you just read. 
A. In accordance with the provision which I just read and 
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my understanding of the construction of his place as it :.s 
today and as it was before any alterations were 
130 made. He could not comply with them, according tjo 
the administrative interpretation of that section of 
the law as it has been administered since 1932. We have 
consistently held that a building could not be licensed as a 
hotel unless the food was provided by the management of 
the sleeping quarters and that there was a wmy of passing, 
by the guests, from the sleeping quarters into the dining 
room on the premises without going outside; and there ha s 
never been any connection between the restaurant in this 
building and the sleeping quarters upstairs. It is in effect 
a restaurant and a lodging house under one roof, but with 
no connection, and it could not comply with the hotel defini¬ 
tion as laid down by Congress since 1932. 

Q. Yet what you just read says that: “Every place 
where food and lodging are provided for transient guests 
shall be regarded as a hotel.” A. That is what I just read, 


Q. You have been speaking of your information. Don t 
you know that there is a restaurant on the ground floor? 
A. Yes, I do know that. 

Q. And that there are sleeping rooms upstairs? A. Yes; 
but I also understand that there is no connection between 
the two. 

Q. That is all. You have answered that question. 

The Court: Let us understand what the fact is. 
131 Is there any connection between the restaurant and 
the upstairs without going out of the building? 

Mr. Laporte: I understand there is. 

The Court: Let us talk about the fact. 

Mr. Laporte: I have not been up there. I understand 
there is. But this statute does not require— 

The Court: Let us not argue the fact. Let me ask MiL 
Courembis: Is there a connection between your restaurant 
and the upstairs 

Mr. Courembis: No, sir. 
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The Court: No? 

Mr. Courembis: No. 

The Court: All right. 

By Mr. Laporte: 

Q. There is nothing in the statute that requires a con¬ 
nection—an interior connection—between the restaurant 
and the sleeping rooms? A. Administratively, we have 
always so interpreted it. 

The Court: The statute speaks for itself. I have read 
it; you have read it. He is stating what the fact is ad¬ 
ministratively. 

By Mr. Laporte: 

Q. As I understood you, you were chairman of the com¬ 
mittee that drafted this new licensing regulation? 
A. Yes. 

132 Q. You approved it as being within the authority 
of the Act? A. Yes, sir. 

Q. Are you familiar with the definition of a hotel in 
Title 5? A. Section 5-312. That is the old Fire Escape 
Act of 1906, as amended in 1912. That is a definition of a 
hotel which is different from that in the old License Act. 
It is also different from the definition of a hotel in the Rent 
Control Law. It is also different from the definition of a 
hotel in the ABC Law—all passed by Congress. 

Q. You are going beyond my question. I should like to 
take up one of those things at a time. If we turn to Section 
5-312 (d), you are familiar with that definition of “hotel,” 
aren’t you? A. Yes, sir, I am. 

Q. That reads: “The term ‘hotel’ means a building in 
which meals are served and rooms are provided for the 
accommodation of 10 or more transients.” I assume you 
are also familiar with the fact that the general licensing 
law, which is— A. Title 47. 

Q. Title 47, the Taxation and Fiscal Affairs title, Chap¬ 
ter 23, provides that Section 47-2302, with the pro- 

133 vision we just read from Title 5, shall apply. A. 
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That section has been amended by the amendment of 
July 27, 1947, which you will find in Supplement 7 of the 
Code. It now provides that those buildings shall comply 
with the Egress Act of 1942, rather than 5-312 of the Code. 

Q. You say that has rendered the definition of “ hotel ” 
in Title 5 no longer applicable? A. Read it there, sir. I 
will read it to you. This now says: “No license shall be 
issued to any person for the operation of a business in any 
building or part thereof containing living or lodging quar¬ 
ters of any description required to be licensed under au¬ 
thority of this Act, nor for any place of public assembly 
required to be licensed as hereinafter provided, nor ::or 
any other building or place mentioned in Sections 5-317 to 
5-323 * * *” instead of 5-312, as it used to be. Sections 
5-317 to 5-323 are the new Egress Act. 

Q. But those are part of the same chapter in which 
5-312 (d) belongs? A. Part of the same chapter; but 
5-312 (d) has been specifically eliminated from the lan¬ 
guage in the amendment of 1947. 

Q. Section 5-312 (d) is simply the definition portion of 
that chapter, is it not? A. 5-312 (d) is simply the 
134 definition of that chapter and was added in 1912 to 
the old Fire Escape Act of 1906. 

Q. Doesn’t that section provide it shall apply to all the 
chapter—those definitions? A. Yes, but 5-317 was not en¬ 
acted at that time. That was an amendment in 1942. 

Q. An amendment to that chapter, is it not? It is codi¬ 
fied in that chapter? A. It has been put in that same chap¬ 
ter number by the codifier of the Code, but actually if you 
look at the Act itself you will find it is not an amendment 
of that Act; it is a new Act, entitled Egress Law. The codi¬ 
fiers of the Code put it in Title 5, but we have no responsi¬ 
bility for that. The Act of Congress itself makes it no 
part of that particular chapter. 

Q. Counsellor, are you familiar with this provision of 
the General License Law, Title 47 ? Chapter 23 of the Gen¬ 
eral License Law, Section 2307? That would be 47-2307, 
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“Construction and definition of terms.” I merely want to 
call your attention to the proviso: “Provided, That noth¬ 
ing in this chapter shall be interpreted as repealing any 
specific Act of Congress or any of the police or building 
regulations of the District of Columbia regarding 

135 the establishment or conduct of the businesses, 
trades, professions, or callings named in this chap¬ 
ter, and not inconsistent with the provisions of this chap¬ 
ter.” A. Yes, I am familiar with that. 

Q. Are you familiar with the fact that it says the Build¬ 
ing Code is not affected by anything in the General License 
Act? A. That is right. 

Q. Are you also familiar with the fact that the Building 
Code defines “hotel” as any building furnishing food and 
lodging to transient guests? A. That is right, sir. We 
did not contend that the new license regulations changed 
the Building Code. We only contended that no place there¬ 
after could not be licensed as a hotel which did not comply 
with the new regulations. But this place, as I explained 
to Mr. Courembis in our conversation on that occasion in 
the Building Inspector’s office, could not have been licensed 
as a hotel before or after the change. 

Q. You have answered my former question, Counsellor. 
Thank you. Are you familiar with Title 1-228, “Building 
Regulations” in the Code? A. Not just by number. 

Q. “The Commissioners of the District of Colum- 

136 bia are authorized and directed to make and enforce 
such building regulations for the said District as 

they may deem advisable. “Such rules and regulations 
made as above provided shall have the same force and 
effect within the District of Columbia as if enacted by Con¬ 
gress.” A. Yes, I am familiar with that section. That is 
the general authority by which the Commissioners promul¬ 
gate the Building Code. 

Q. They are to have the same effect as if enacted by Con¬ 
gress, and the proviso from the general licensing law, which 
I just read you, speaks of the establishment or conduct of 
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the business. You referred, Counsellor, to this Section 
47—I think it is 2328; am I right? A. 2328. 

Q. That, you say, was amended? A. Yes, sir. 

Q. In what year? 1947? A. My recollection is that tjie 
bill was signed July 22, 1947. 

Q. Of course, the amendment is in the Code. Are y<|>u 
familiar with the fact that the amendatory Act repealed 
the original Code Sections 2328, entitled “Hotel,” 2329, 
entitled “Apartment Houses,” and 2330, entitled 

137 “Lodging Houses”? A. Yes, sir. Those three 
paragraphs were eliminated from the Code? 

Q. They were repealed? A. Yes, sir. 

Q. And a new single section was adopted in Supplement 
7 under the earlier Section 2328? A. That is right. 

Q. Those were the only things that were repealed—just 
those three sections dealing with apartment houses, hotels, 
and lodging houses? A. No, sir. Several other sections 
of the license law were also changed. 

Q. Specifically the one you referred to about the egress 
law? A. Yes, and one or two others. 

Q. But with reference to the hotel proposition involved 
in this case, the effect of the repeal was simply to stride 
those three sections and give you a new section in which 
you have promulgated this new section? A. That is righi. 

Q. That is what you rely on? A. That is right. 

Q. Now, I call your attention to Section 47-2345 of the 
General License Law, entitled, “Promulgation of Regulal- 
tions Authorized—Revocation of Licenses: Thp 

138 Commissioners are further authorized and empow¬ 
ered to make any regulations that may be necessarjr 

in furtherance of the purpose of this chapter and to revok<b 
any license issued hereunder when, in their judgment, sucl]i 
is deemed desirable in the interest of public decency or th^ 
protection of lives, limbs, health, comfort, and quiet of th<j> 
citizens of the District of Columbia, or for any other reaj- 
son they may deem sufficient.” That very particular lan¬ 
guage applies to the power of revocation, but I particuj 




102 


larlv want to draw your attention to the provision here 
about making any regulations w r hich may be necessary in 
furtherance of the purpose of this chapter. That is still 
the law, is it not? A. Yes, sir. 

Q. And it is some limitation or direction as to the extent 
of the authority of the Commissioners in making these 
regulations, is it not? A. I wouldn’t say it is a limitation 
except in one sense of the word. It gives them rather 
broad authority to do whatever they find necessary. 

Q. As to revocation, I agree it is exceedingly broad. A. 
Not as to regulation, but as to any regulation which may 
be necessary to carry out the purposes of the Licensing 
Act. 

139 Q. You are restricted, then, to regulations neces¬ 
sary to the purposes of the General Licensing Law, 

which is Chapter 23, Title 47, dealing with taxation and 
fiscal affairs. Isn’t it a fact that you lifted this definition 
out of the Liquor Control Act? A. It is a fact, Mr. La- 
porte, that the committee considered several definitions of 
“hotel,” as contained, 1, in the old License Law of 1932; 
two, as contained in the Fire Escape Act, as amended, 
which is found in Section 5-312 of the Code; three, as con¬ 
tained in the Rent Control Law, wdiich is in the Supplement 
to the Code—I don’t recall the section; four, as contained 
in the Alcoholic Beverage Control Act. All are enactments 
by Congress. All contain different definitions of “hotel.” 
W T e considered all of those and adopted the one which most 
nearly is like, but not exactly like, the definition of “hotel” 
as contained in the Alcoholic Beverage Control Act; and 
that w T as by recommendation, consent, and approval of the 
Hotelmen’s Association and all operators who appeared at 
the public hearing before the Commissioners. 

Q. You are going beyond the question. I thank you for 
the instruction. But I should like to call your attention to 
page 2 of the pretrial order in this case, reading as 

140 follows: “Defendants rely on a new licensing regu¬ 
lation, adopted in September and October, 1948, and 




103 


the definition of hotel therein contained requiring a mini¬ 
mum of 30 rooms; state that said regulation was pre¬ 
scribed under authority of Chapter 23 of Title 47, D. C. 
Code 1940, as amended, and admit that its definition of 
hotel was taken from Title 25 of the Code dealing mth 
liquor regulations.” A. Mr. Laporte— 

Q. You do not deny this stipulation of the pretrial or¬ 
der? A. Yes, I do. I think this is your original draft of 
it. I do not think it says that in the final draft; but if it 
does, it is news to me, because we do not admit that in the 
language you have just read. 

Mr. Laporte: Your Honor, the pretrial order, pagb 2, 
first paragraph, is exactly as I read it. We are being held 
to the pretrial order; I do not know why the defendants 
should not be. 

Mr. Gasch: That is in the plaintiff’s statement ai to 
what our contentions are. 

The Court: The third paragraph? 

Mr. Laporte: The first. 

Mr. Gasch: This is Mr. Laporte’s statement of his Aase 
and his statement of our position. 

141 Mr. Laporte: Each paragraph where I state my 
claims plainly state that, and that was a statement 
of their defense. 

The Court: You are stating that for him? 

Mr. Laporte: No, Your Honor. 

The Court: This is not in your contentions? 

Mr. Laporte: That is not. 

Mr. Gasch: You wrote it. 

Mr. Laporte: Then you accepted it. 

The Court: We need not debate that any more. 

By the Court: 

Q. You state the fact that it does not conform literally 
with the ABC Act? A. Not literally, no; it is very much 
like it. 

The Court: We can reduce that to a certainty. 
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Mr. Laporte: I want to read to you from Title 25, Sec¬ 
tion 103. 

The Court: I am not cutting you off, Mr. Laporte, but 
we are going into a lot of law. You are getting into legal 
conclusions here. 

Mr. Laporte: They have called counsel in the case. 

The Court: They called him for one purpose, and you 
have gone beyond it. 

Mr. Laporte: He proceeded to testify that he drew 
these things and on direct examination has been trv- 

142 ing to justify them. I submit I am entitled to cross 
examine as to what— 

The Court: You need not submit it, sir; you have done it. 

Mr. Laporte: Not to complete it. 

The Court: Go ahead. 

By Mr. Laporte: 

Q. Subsection (j), Title 103, of the Beverage Control 
Act, Chapter 25 of the Code, containing definitions for the 
purpose of controlling liquor only, reads as follows: “The 
word ‘hotel’ means a suitable building or other structure, 
approved by the Board”—that is, the Alcoholic Beverage 
Board—“including such suitable space outside of the 
building * * * where meals are served and sleeping accom¬ 
modations offered for pay to transient guests; in which 
thirty or more rooms are used for the sleeping accom¬ 
modations of such transient guests * * Isn’t that sub¬ 
stantially the definition of this license regulation? A. No, 
sir. I think if you take the two and put them side by side, 
you will see a vast difference. The only thing that is simi¬ 
lar is the adoption of the thirty-room limitation. Other 
than that, you will find vast differences in them. I will be 
very happy to take the two and compare them. 

143 The Court: No; I can do that. 

By Mr. Laporte: 

Q. Was there any finding made by the Commissioners 
that it was necessary to restrict a hotel license to thirty 
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rooms in order to carry out the purposes of the Geneital 
License Act and not of the Alcoholic Beverage Control Act? 
A. Yes, sir. 

Q. Where is that finding recited? A. I assume it was 
made in the minds of the Commissioners. 

Q. But this law says, “that are found to he necessary to 
carry out the purposes of the General License Law.” I 
would assume that they passed regulations believing they 
were necessary, but they did not make any finding of ne¬ 
cessity in that respect. 

The Court: Do you mean in words? 

Mr. Laporte: Yes, Your Honor. 

The Witness: I don’t know that they made any findihg 
in words on that particular section. 


144 Louis P. Pappas was called as a witness and, 
being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Gasch: 

Q. Mr. Pappas, will you state your full name, please? 
A. Louis P. Pappas. 

Q. Pappas? A. Yes. 

Q. What is your address, Mr. Pappas? A. My hoifie 
address or my business? 

Q. You home address. A. 1319 Twenty-fourth Street. 
Q. Is that Northwest? A. Northwest. 

Q. Were you the tenant of the plaintiff, Mr. Ccu- 

145 rembis, in 1948 at First and B Streets, Southeast? 
A. Yes, sir. 

Q. Are you familiar with the condition of the premises 
at the time you were the tenant? A. Yes, sir. 

Q. Will you state what the situation was with reference 
to the plumbing? A. It is in bad shape. You don’t have 
to ask me; you can call the Rent Control and the Health 
Inspector. 
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By the Court: 

Q. Mr. Gasch has to understand you, Mr. Laporte has 
to understand, and so do the reporter and the Court. So 
don’t go so fast. We have to understand you. It is hard to 
hear you. I understand you to say that you had been a 
tenant and that the plumbing was in bad shape? A. Bad 
shape. 

By Mr. Gasch: 

Q. Tell us about the plumbing. Were there any leaks? 
A. Xo heat. The plumbing is bad job; electric, bad shape; 
the fire—heat—bad shape; and the Rent Control after me 
all the time to fix it, but I don’t have no— 

Q. Repeat that. A. Plumbing, electric, heat—bad shape. 
Ceiling all broke to pieces—bad shape; and the Rent 
146 Control write letters one time to me to fix it, and I 
answer the letter and say I have no lease to fix it, 
because Mr. Courembis want $700 a month from me, and I 
used to pay $600 for the whole building. 

Q. Tell us about the heating. What shape was the heat¬ 
ing plant in? A. All shot to hell, because I buy electric 
heaters for the people. I buy electric heaters because the 
people freezing upstairs? 

Q. Could you heat the building with the heating plant? 
A. Xo, can’t; it was broke. I bought electric heaters. 

Q. How long had they been broke? A. Oh, for a year and 
a half. 

Q. What did you get from your tenants as rent? A. 
Two dollars and a half, three dollars; five dollars is big. 

Q. For what period of time? A. Oh, it is 1949-1950—I 
mean 1948-1949. 

Q. Xow? A. I mean—no, no; 1947-1948. 

Q. You say they paid you $2.50, and the top was $5? A. 
Yes. 

Q. How long a time could they occupy a room? A. Some 
people live over there 15 years. 


147 By the Court: 

Q. Is that day or week? A. Week—every week. 
By Mr. Gasch: 

Q. Two dollars a week? A. It is flop. 

Q. It is a flop house? A. I told the man to move, hut 
he don’t want to move. 

Q. Did you ever discuss with Mr. Courembis the possi¬ 
bility that you and he might operate a hotel there? A. No. 
He wanted to rent office for union there—railroad union— 
second floor. After he started to fix, he came to me to 
make place—wanted me to operate together. He says he 
fix hotel upstairs. He told me, “You know what kind of 
hotel I want to run.” I told him, “I don’t want to run that 
kind of business.” 

Q. What kind of hotel? A. Well, bed hotel. He wanted 
me to run same kind of hotel. I said, “I don’t do that kihd 
of business.” 

Mr. Gasch: That is all. 

Cross examination 

By Mr. Laporte.: 

Q. I did not understand that expression. A. Well, it is 
bed—to have bed roomers. 

14S Q. You don’t want bedroomers? A. I don’t want 
to run the way he want to run them. 

By the Court: 

Q. Do you mean it was to be run for illegal purposes? 
A. No; he wanted me to run for women. 

By Mr. Laporte: 

0. Do vou mean a house of ill fame? Is that what he 

v ^ 

wanted you to do, and you would not do it? A. I don’t 
want to do that. 

Q. But that is your testimony? The plaintiff wanted 
you to join him in operating a house of ill fame? A. I 
don’t want to operate it. He come in and say he wanted 
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me to go with him together—partnership. I told him I 
don’t do that kind of— 

Q. For doing that? A. Yes. 

Q. Are you on good terms with Mr. Courembis? A. 
Well, nothing to bother—he owe me $1,800. He don’t pay. 
That is all he had. I talked to him one time. 

Q. Didn’t you take part in suing him on a note? A. Yes; 
he don’t pay $1,900—anything on that loan. 

Q. \ou lost that case, didn’t you? Didn’t the jurv ver¬ 
dict go against you because they found out it was your 
note? A. Yes, that is what they found. 

149 Q. That is what the jury found? A. I don’t 
know that. 

Q. And aren’t you right now—you and your son—suing 
Mr. Courembis on another note? A. Yes. Why not? He 
owe me money. I can’t see why not sue him. 

Q. When you were a tenant up there, didn’t they pay for 
heating of the whole building? A. No, I have to pay my¬ 
self, because I had the whole building. 

Q. You had to pay the heating bills? A. Yes—well, sure. 
Q. You had to pay the light bills? A. Yes. 

Q. You had to pay the water bills? A. Yes, sir. 

Q. Didn’t your lease require you to make repairs and to 
keep that place up? A. Well, the lease—the Rent Control 
tell me to fix them. I can’t fix them. 

Q. That is not the question. Didn’t your lease require 
you? 

The Court: Let me suggest that you go slower. We 
have a hard enough time getting his answers. 

Mr. Laporte: I got several clear answers. 

150 The Court: I am not understanding him. 

Mr. Laporte: He said he had to pay heat, light, 
and water. 

The Court: And he had to pay for repairs? 

Mr. Laporte: That is what I am asking him. 
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By Mr. Laporte: 

Q. Didn’t yon have to pay for repairs? A. Yes. 

Q. Didn’t you have to pay for insurance, too? A. Ever 
thing. 

Q. You had to pay the fire insurance, didn’t you? . 
Yes. 

Q. Liability insurance? A. Yes, everything—everythin 

Q. You had to pay theft and damage insurance, didn 
you? A. What do you mean—damage? Anybody fall 
down? 

Q. Yes. A. Yes. You got to have that in a restaurant 
business—any kind of business. Rent Control—you have 
to have everything. 

Q. If you were required to make the repairs when tfye 
Rent Control called on you to make them, why didn’t you 
make them? 

Mr. Gasch: I object. That is a hypothetical ques¬ 
tion. 

151 The Court.: I sustain the objection to that, sir. 
By Mr. Laporte: 

Q. What did you do when the Rent Control demanded 
that you repair that place? A. I just go over there and 
explain I had no more lease; I want to move. I had six 
months’ lease. I don’t want to spend price to make ire 
fireproof. I do that because I had a lot of rats. 

By the Court: 

Q. You had a lease for six months? A. I had a lease for 
seven years at the time I bought house; but Mr. Courembi s 
pay bills, and he ask me if I wanted to fix—do this—do 
that. I told him I can’t do that. I pay $600 a month— 
$27,000 a year. 

Q. You were paying $600? A. Six hundred dollars a 
month. I spent about $68,000 over there—furniture. I 
have to show to get my money. 
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152 Mr. Laporte: I would like to recall Mr. Notting¬ 
ham. 

Thereupon, Chatham T. Nottingham was recalled as a 
witness and, being previously duly sw’orn, testified further 
as follows: 

Further cross examination 
By Mr. Laporte: 

Q. Mr. Nottingham. I believe you testified on direct ex¬ 
amination that you made a copy of this new license regula¬ 
tion to a Mr. Kim at those premises? A. Chang Soon 
Kim. 

153 Q. Can you tell us on wrhat date you mailed that 
to Mr. Kim? A. It w T as mailed in June. 

Q. June of wiiat year? A. 1949. 

Q. 1949? A. Yes. 

Q. How did you come to send that to a man named Kim 
at those premises? A. He had requested an application 
for a rooming house and a lodging house, and also—I think 
that is all: A rooming and lodging house. 

By the Court: 

Q. At that address? A. At that address. I wanted to 
make sure he knew what he wranted. 

By Mr. Laporte: 

Q. When did he make that application, or request for 
application, as you put it? A. I don’t have the exact date 
he made it, but he finally filed it on the 14th day of July, 
1949. 

Q. Because he had made some inquiry earlier than that, 
you mailed it in June, 1949? You do not have the exact 
date? A. I don’t have the exact date. 

Q. How do you fix it as being mailed in June? A. I 

154 have here the date of July 14 wdien we received this 
application. I have on here a notice that a telephone 
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call was made to Taylor 0983 to discuss the difference be¬ 
tween a lodging house and a rooming house, and that ja 
copy of the regulations was mailed. 

By the Court: 

Q. That w’as in June, 1949? A. Some time prior to the 
14th day of July. 

By Mr. Laporte: 

l 

Q. Some time prior, but that is as close as you can fix it? 
A. Some time prior. 

Mr. Laporte: That is all, Mr. Nottingham. Thank yoh. 

Redirect examination 
By Mr. Gasch: 


Q. Do you know whose phone number that is that yoji 
just gave us? 

Mr. Laporte: I am willing to say that that is the plain¬ 
tiff’s home phone number. 

The Witness: I believe that is Mr. Courembis’ hom|s 
phone number. 


********* >► 

155 R. Donald Kinney was called as a witness anq, 
being first duly sworn, testified as follows: 

Direct examination 

By Mr. Gasch: 

Q. Mr. Kinney, would you give your full name, please r 
A. R. Donald Kinney. 

Q. What is your position in the District of Columbia? A, 
Engineer in the Department of Inspection. 

Q. In what type of work do you specialize? A. Ever 
since 1942 I have been working in the fire safety depart¬ 
ment of the Department of Inspection and have been work¬ 
ing on the Building Code amendments and the codes that 
relate to fire safety and egress. 
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Q. You have specialized in egress regulations and fire 
safety regulations as they relate to buildings? A. That is 
right. 

Q. Can you state, sir, whether there is in a building of 
the type owned by Mr. Courembis at First and B Streets, 
Southeast, any difference between the requirements that 
would be in force by the Building Department for a lodging 
house application—lodging house—and hotel use? 

Mr. Laporte: Just a minute. I object. There has been 
no foundation laid for that question. It has not been shown 
that this witness knows what these premises are. 

156 By Mr. Gasch: 

Q. Do you know about these premises at First and 
B streets, Southeast? Have you ever been there? A. I 
was there on one occasion at the close of the job, at the time 
they were ready for occupancy permit—certificate of occu¬ 
pancy—and on one or twm occasions I -went over the draw¬ 
ings. 

Q. Have you examined drawings submitted by Mr. 
Groben? A. I did on two occasions, yes, sir. 

Q. You went over the drawings the other day at my re¬ 
quest at the conference in my office? A. Yes. 

Q. Can you answer the question, now? A. As far as the 
regulations apply to a building of that size and type, there 
is no difference between the requirements for a hotel and 
a lodging house. 

Q. Were you present at a conference held in the office of 
the Inspection Department at -which Mr. Courembis and 
Mr. Korman were also present, with reference to whether 
or not Mr. Courembis could get a license to operate a hotel 
at those premises? A. I was. 

The Court: Did you say that Mr. Courembis was there? 

By Mr. Gasch: 

Q. Mr. Courembis, Mr. Korman, and yourself; is 

157 that correct? A. That is correct. 
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The Court: I just did not understand. 

The Witness: And Mr. Ilgenfritz. 

By Mr. Gasch: 

l 

Q. Will you state about when that was, according to yoi|ir 
best recollection? A. I kept no notes on that meeting, bjit 
it was prior to the issuance of a certificate of occupancy, 
and I would say it was about—within a month previous 
a matter of just a few weeks before that. 

Q. What was Mr. Courembis told at that time? A. At 
that time he was told that we could issue a certificate bf 
occupancy for a hotel, as it complied with the regulations 
that were in effect at that time and with the existing defi¬ 
nition under the Building Code for hotel, but that when he 
applied for a license it would not be granted, due to a 
change in the license regulations. 


158 (Two papers were marked as Defendants’ Exhibits 
1 and 2 for identification.) 

Mr. Gasch: Number 2 is a certificate of the Public Li¬ 
brarian with reference to the availability of the regulations 
in question at the various branches of the Public Library. 

The Court: And this is a publication, in September, in 
The Star? 

Mr. Gasch: Yes, sir. We have one other evidentiary 
exhibit. Let this be marked as Defendant’s Exhibit 3 for 
identification. 

The Court: Have you seen that, Mr. Laporte? 

Mr. Laporte: I have not, no, sir. 

Mr. Gasch: This is Mr. Courembis’ application, with nc^ 
tation by Mr. Ilgenfritz: 

“O. K. for certificate of occupancy, although applicanjt 
notified it does not comply with license requirement.” 

Mr. Laporte: What is that date? 

Mr. Gasch: “7/12/49.” 

Mr. Laporte: And those initials, “J. J. I.,” are of th^ 
Assistant Director of Inspection? 
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Mr. Gasch: That is right—Mr. Ilgenfritz. 

Mr. Laporte: I have no objection to this. 

The Court: The exhibits may be received. 

159 (Defendants’ Exhibits 1, 2, and 3 for identification 
were received in evidence.) 

Mr. Gasch: That is the case for the defense. 

The Court: Have you anything further, Mr. Laporte? 
Mr. Laporte: I understood that the defendants were go¬ 
ing to put in the records of the various amendments to the 
permit, and the building inspection records on this job. 
That was understood at the opening today. 

Mr. Gasch: I have them, sir, if you wish them. 

Mr. Laporte: I understood they were to go in as part of 
our case. 

Mr. Gasch: As part of the plaintiff’s case. I have no ob¬ 
jection if he wants to put them in. 

The Court: Do you want them all, sir? 

Mr. Laporte: I think, to be safe, we had better have them. 
We are making a record here. 

The Court: Let us not put in something we do not need. 
Mr. Laporte: I can leave them out. We don’t want to 
incumber the record. If Mr. Gasch will agree that this job 
was constantly inspected and that the agents of the Build¬ 
ing Department were aware of what was going on, then I 
do not need all these records. 

Mr. Gasch.: We had field inspectors who went over the 
job from time to time. 

The Court: I think that is what he means. 

160 You mean that from the time the permit was is¬ 
sued until the occupancy permit issued, from time 

to time representatives of the District Government did in¬ 
spect the construction; is that what you mean? 

Mr. Laporte: Right. That is right; and they knew what 
was being done. That is correct as His Honor put it. 

Mr. Gasch: I assume they knew what was being done; I 
know nothing to the contrary, sir. 
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The Court: It is a fact that they did go there for official 
purposes. 

Mr. Laporte: If that is what those documents indicate, I 
can summarily dispense with them. 

Mr. Gasch: The documents show applications for per¬ 
mits to do certain supplemental things the plaintiff wished 
to do and progress reports by inspectors on progress 
achieved in the accomplishment of that work. 

Mr. Laporte: I think if that is conceded, we do not need 
them. 

The Court: Have you anything to indicate a breakdown 
between those costs from time to time in the operations? 

Mr. Laporte: Do you mean dates when various things 
w r ere done? 

The Court: When there was accomplishment of A, B, C, 
or D. 

Mr. Laporte: Those reports would show that better 
161 than anything else, because inspections were con¬ 
stantly made as different jobs were done by different 
departments—whether wiring, plumbing, or whatever it 
may be. The work is passed and approved, and progress 
reports are made. 

It may be that for the times when the various jobs were 
done, that is material, and we ought to have these exhibits, 
because they will show far better than any other evidence. 

The Court: What is the situatmn as to the time element, 
Mr. Gasch? 

Mr. Gasch: I have a progress report on the original 
application. It shows that that work continued from tl^e 
18th day of August, 1948, when it was started, and con¬ 
tinued until November 4, when, I understand, subject to a 
question mark here, it was completed. 

In checking on what the question mark meant, I am ip- 
formed that there was additional work for which a permjt 
had been applied for, which had been granted. The jo|b 
was not completed as of the 4th day of November 100 per¬ 
cent. 
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I have these additional progress reports, which show that 
the work ran over to the approximate date of the issuance 
of a certificate of occupancy. 

Our inspectors certainly did not go over there every day, 
but from time to time. 

The Court: So for your purpose it is agreed that from 
August 18 down to the time the occupancy permit 
162 issued, there was work going on of one character or 
another; is that right? 

Mr. Gasch: Yes, sir. 

The Court: And during that interval, inspectors did 
make visits from time to time? 

Mr. Gasch: Yes. 

The Court: Is that what you want, Mr. Laporte? 

Mr. Laporte: I think this entirely covers it. 

The Court: That is a fact? 

Mr. Gasch: That is a fact, sir. 

***•**•*## 

164 Opinion. 

The Court (Keech, J.): I find that the defendants Young, 
Mason, Young, Nottingham, and Davis were functioning 
within the scope of their authority, and that therefore 
they are not liable in their individual capacities under au¬ 
thority of Cooper v. O’Conner, 69 Appeals D. C. 100, 102, 
103, and other cases I therefore find for the defendants 
Young, Mason, Young, Nottingham, and Davis, and hold 
they are not liable to respondent in damages. 

As to the action against the municipal corporation and 
defendants Young, Mason, and Young as Commissioners 
of the District of Columbia, I find that the statute under 
which Order No. 301,260/10 was promulgated is constitu¬ 
tional and valid, and that the order is valid; that said order 
in its application to the facts established in this case is 
valid; that the record fails to show that the classification 
established by the order is unreasonable; that the record 
fails to disclose that said regulation is not being uniformly 
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applied and enforced. Further, while recognizing that the 
doctrine of estoppel in pais, or equitable estoppel, is appli¬ 
cable to a municipal corporation (District of Columbia v. 
Cahill, 60 Appeals D. C. 342, 54 F. 2d 543), I find that :;he 
facts disclosed by the record in this case do not warrant a 
holding that the doctrine is here applicable, there being no 
showing that “to assert a public right would be to 

165 encourage and promote a fraud.” The record fails 
to show that any substantial detriment resulted to 

the plaintiff from application of the regulation. 

I find on authority of Ziffrin, Inc., v. U. S., 318 U. S. 73, 
78, and Berry v. District of Columbia, 32 Appeals D. C. 96, 
104, that the Commissioners were without authority to is¬ 
sue a hotel license to plaintiff in view of the order in ques¬ 
tion. I therefore find that the municipal corporation and 
the defendants Young, Mason, and Young in their capaci¬ 
ties as Commissioners of the District of Columbia should 
not be required to issue a hotel license to the plaintiff. 

Having so found as to the municipal corporation and the 
defendants Young, Mason, and Young, as Commissioners 
of the District of Columbia, and the Commissioners and 
defendants Nottingham and Davis in their individual 
capacities, there is no issue for determination by a jury 
(Pretrial Order, p. 5). 

Counsel will prepare appropriate findings of fact and 
order. 

Mr. Laporte: Has Your Honor, in your finding, disposed 
of our claim for damages against the municipality itself? 

The Court : That is correct, sir. I intended to embrace 
that, because I hold the acts to be legal; and that being true, 
of course, no damage could result from a legal act. 

Mr. Gasch: Your Honor, I take it that your ruling 

166 has the effect of denying their prayer for mandatory 
injunction. 

Mr. Laporte: There is no prayer for mandatory injunc¬ 
tion. I object to that characterization. I have many cases 
here which hold that this is not that kind of case. 
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The Court: I will put it this way: I deny plaintiff’s appli¬ 
cation that the District of Columbia be required to issue a 
hotel license for the premises in question. 

«••••••••• 
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Plaintiff’s Exhibit No. 2. 

Filed Nov 30 1950 

Form 535 

DEPARTMENT OF BUILDING INSPECTION 
DISTRICT OF COLUMBIA 

C.A. 2494-50 

COUBEMBIS 

V. 

D. OF C. ET AL. 

Permit No. 310220 

ADD’N PERMIT 


8/12/48 


This is to certify that Louis Courembis has permission to 
erect one three story brick & CB. addition to existing bldg. 
& make alterations to existing bldg—as per plans. 

ED 260246 

Premises No. 101 B St. S. E. Lot 77 Square 732 
Width of Building .. Length .. Height .. Cost $6,5'30 
in accordance with application and plans on file in this office, 
and subject to all applicable Regulations of the District of 
Columbia, the right being reserved to enter and examine 
the buildings during operations conducted under authority 
of this permit, and to require any change in construction 
that may be necessary to insure sufficient structural 
strength, or safety from fire. Work authorized under this 
permit must be begun within six months of date or pernjiit 
automatically becomes void and cannot be renewed. IF NO 
WORK IS BEGUN under authority of this permit applica¬ 
tion for refund must be made prior to expiration date. 
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7.00 Pd 7/27/48—102K 
Director of Inspection. 

Permit Fee, $19— 

Deposit No.Amount, $. 

The above amounts have been paid to the Collector of 
Taxes, D. C. 

Issued by CT Written by Tschiffly 

Permit Clerk. Permit Clerk. 

8/12/48 


Plaintiff’s Exhibit No. 3. 

Filed Nov 20 1950 

301,260/10 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES 
WASHINGTON 4, D. C. 

September 14, 1948 
As amended October 12, 1948 

Ordered: 

That pursuant to the authority contained in Paragraphs 
28 and 46 of Section 7 of the Act of Congress entitled “An 
Act to make appropriation to provide for the government 
of the District of Columbia for the fiscal year ending June 
30, 1903, and for other purposes,” approved July 1, 1902, 
as amended by the Act of Congress approved July 1, 1932, 
and as further amended by the Act of Congress approved 
July 22, 1947, Commissioners’ Order No. 393,429, dated 
July 10, 1941, as amended by Commissioners’ Order No. 
408,888, dated January 2,1942, as further amended by Com¬ 
missioners’ Order No. 417,560, dated October 26, 1942, and 
as further amended by Commissioners’ Order No. 427,259, 
dated November 24, 1943; Commissioners’ Order No. 
408,887, dated January 2, 1942, as amended by Commis- 
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sioners’ Order No. 417,559, dated October 26, 1942, and as 
further amended by Commissioners’ Order No. 427,2j59, 
dated November 24, 1943; Commissioners’ Order No. 
446,728, dated October 31, 1944, as amended by Comnus- 
sioners’ Order No. 448,288, dated January 4, 1945; Com¬ 
missioners’ Order No. 427,259, dated November 24, 1943; 
and Commissioners’ Order No. 590,586, dated September 
22, 1947, be, and the same are hereby, repealed as of 12:00 
o’clock midnight October 31, 1948, provided, however, that 
said orders shall remain in effect for the purposes of any 
suit at law or criminal prosecution based upon the provi¬ 
sions thereof either pending on or initiated after October 
31, 1948. 

And It Is Further Ordered, That the following definitions 
and regulations be and they are hereby adopted for the pur¬ 
pose of licensing and regulation of certain types of housing 
in the District of Columbia beginning with the license year 
commencing November 1, 1948, fees for such licenses to be 
hereafter determined and promulgated: 
*•**•**•*• 

(h) The term “hotel” means any building or part thereof 
where not less than 30 habitable rooms are reserved exclu¬ 
sively for transient guests, and where meals are prepared in 
a kitchen on the premises by the management or a conces- 
sionnaire of the management to be eaten in a dining room 
accommodating simultaneously not less than 30 persons, 
which dining room shall be communicating with the lobby. 
Where kitchen or dining room facilities are operated byl a 
concessionaire, the hotel licensee and its manager shall be 
liable for compliance with all regulations applicable thereto 
and penalties thereunder, unless otherwise specifically pro¬ 
vided. 
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Plaintiff’s Exhibit No. 10. 

Vol. XVII No. 4 

The Journal of the Bar Association of the 
District of Columbia 

April, 1950 
Filed Nov 20 1950 

D. C. REGULATIONS NOW AVAILABLE AT 
ASSOCIATION HEADQUARTERS 

The Committee on Codification of Municipal Rules and 
Regulations, John W. Cragun, Chairman, has been aware 
of the difficulty facing the attorney in local practice who 
desires to obtain copies of the various regulations pertain¬ 
ing to the District of Columbia. 

The Committee discussed the situation with District offi¬ 
cials, with the result that various codes and regulations are 
now on file at Association Headquarters, 1044 Washington 
Building. 

Among the codes and regulations that may be used by 
members of the Association at headquarters, upon request, 
are: Annual Reports of the Commissioners of the District 
of Columbia 1918-21; 1923-32; 1934-41; 1943-49; Standard 
Specifications for Pavements, Street and Alley Improve¬ 
ments and Work Incidental Thereto; Police Regulations; 
Plumbing Code; Elevator Regulations; Gas Filling, Re¬ 
frigeration and Air-Conditioning Regulations; Boxing Reg¬ 
ulations; Zoning Regulations; New Sign Law; Safety 
Standards relating to laundry, dry-cleaning and dyeing, 
window cleaning operations, construction, etc. 

Any members interested in reviewing local regulations 
should call the Executive Secretary, NAtional 4353, and he 
will advise if the particular regulation is on file. 

The Board of Commissioners has promised to furnish the 
Association with copies of codes and regulations, now out 
of print, as soon as they become available. 
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Plaintiff’s Exhibit No. 11. 

Filed Nov 20 1950 

Bar Association of the District of Columbia 
1044 Washington Building 
NAtional 4353 
Washington 5, D. C. 

I 

October 3, 1950 
To Whom It May Concern: 

The following codes and regulations of the District oi 
Columbia are at the headquarters of the Bar Association 
of the District of Columbia, 1044 Washington Building, and 
may be reviewed by any interested person, upon request: 

Rules and Regulations Governing the Fire Department o|f 
the District of Columbia—1948 
Manual Containing the Rules and Regulations of the Metro¬ 
politan Police Department of the District of Columbia, 
approved by Commissioners, District of Columbia c^n 
August 19, 1948. Effective on and after November if), 
1948. 

Police Regulations of the District of Columbia 
Standard Specifications for Pavements, Street and Alley 
Improvements and Work Incidental Thereto—1945. i 
Refrigeration and Air-Conditioning Regulations of the Dis¬ 
trict of Columbia, Effective Nov. 15, 1949. 

Electrical Licensing and Bonding Regulations, Effective 
July 1, 1946. 

Gas Fitting Regulations, Effective Nov. 18, 1947. 

Safety Standards General (Minimum Wage and Industrial 
Safety Board) 

Safety Standards—Construction 

Safety Standards—Laundry, Dry Cleaning and Dyeing! 
Safety Standards—Window Cleaning Operations dnd 
Equipment 

Safety Standards—Operation and Maintenance of Wood¬ 
working Machinery 
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Traffic and Motor Vehicle Regulations for the District of 
Columbia, Part I Rules of the Road, Effective Septem¬ 
ber 1, 1949 

Sales and Use Taxes—Regulations Pertaining to Boxing 
Commission—Laws, Rules and Regulations, June 1, 
1949 

Requirements and Standards for the accredited Schools of 
Nursing—1949 

Regulations Governing Accountability and Responsibility 
for Personal Property of District of Columbia 
Unemployment Compensation Act, Rules and Regulations, 
in effect July 1,1948 

Inheritance and Estate Tax Law as amended to January 1, 
1949 and Regulations Pertaining Thereto, Promulgated 
hv the Commissioners, D. C. June 14,1944 as amended 
February 8,1949 

The Plumbing Code of the District of Columbia, 1945 
The Elevator Regulations—Effective July 1, 1930 
Board of Indeterminate Sentence and Parole, Rules and 
Regulations 

The Alcoholic Beverage Laws, Revised to August 1, 1949 
Zoning Regulations—Effective February 1950 
Vehicle Title and Registration Regulations, amended to 
August 1,1949 

Personnel Handbook, The Department of Corrections 
Rules of Procedure Before the Board of Tax Appeals for 
the District of Columbia, Effective July 1, 1938, 
Amended January 1, 1943 

Reports of the Commissioners of the District of Columbia 
for the years ended June 30, 1918, 1919, 1920, 1921, 
1923, 1924, 1925, 1926, 1927, 1928, 1929, 1930, 1931, 
1932, 1934, 1935, 1936, 1937, 1938, 1939, 1940, 1941, 
1943, 1944, 1945, 1946, 1947, 1948, 1949. 

Chart of the Organization of the Government of the Dis¬ 
trict of Columbia 

Cigarette Tax, Regulations—July 12,1949 
Recreation Board—By-Laws, Rules & Regulations, Adopted 
September 11, 1945 
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Income and Franchise Taxes, also Amendments to Regula¬ 
tions—approved June 21, 1949 

General Orders Regulating the Plotting and Subdividing 
of Land and Grounds in the District of Columbia in ac¬ 
cordance with Commissioners Order No. 267963, Ef¬ 
fective Oct. 17, 1938. 

Library Rules—1945 

Board of Accounting—Rules of the 

Laws Relating to Hours of Labor for Female Employees 
and Seats for Female Employees 

Barber Shops and the Practicing of Barbering—Regula¬ 
tions—Sept. 24, 1946 

Regulations for the Government of Dairies, Dairy Farms, 
and for Manufacture Handling, and Storage of fee 
Cream 

Combustible Refuse Regulations 

Practice of Cosmetology Without Registration Prohibited 
—Regulations 

Sign—Regulations 

Minimum Wage Orders of 

District of Columbia Minimum Wage and Industrial 
Safety Board 

Order No. 3—Retail Trade Occupation 

Order No. 4—Public Housekeeping 

Order No. 5—Laundry, Dry Cleaning and Dyeing 

Order No. 6—Beauty Culture 

Order No. 7—Office and Miscellaneous occupations 

Order No. 8—Manufacturing and wholesale occupati on 

James D. Mans' 

Executive Secretary 
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Defendant’s Exhibit No. 1. 

Filed Nov 20 1950 

THE PUBLIC LIBRARY OF THE DISTRICT OF COLUMBIA 

WASHINGTON 

CA. 2494-50 

Office of the Librarian 

June 30, 1950 

This is to certify that the Commissioners’ Order on Mul¬ 
tiple housing (C.O. 301,260/10, Sept. 14, 1948; and the 2 
supplements dated October 12, 1948, and October 28, 1948) 
have been on file in the following agencies of the Public 
Library since November 12, 1948. They were received in 
this office November 9, 1948. 

Central Library, 8th and K Streets, N. W., 
Washingtoniana Division 

Mt. Pleasant Branch, 16th and Lamont Streets, N. W. 

Takoma Park Branch, 5th and Cedar Streets, N. W. 

Petworth Branch, Kansas and Georgia Avenues. 

These Orders have been and are available to inquirers 
upon request. 

W. T. Purdum, Chief 
Acquisitions Department 

Subscribed and sworn to before me this 30th day of June 
1950 

Helen L. Cavanaugh, 

(Seal) Notary Public , D. C. 
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Defendant’s Exhibit No. 2. 

Filed Nov 20 1950 

CA. 2494-50 | 

AFFIDAVIT OF PUBLICATION 
District of Columbia, ss. 

Personally appeared before me, E. H. Fawsett a Notary 
Public in and for the District of Columbia aforesaid, W. R. 
Little who being duly sworn according to law, on oath says 
that he is the Agent and Controller of The Evening Star a 
daily newspaper published in the City of Washington, Dis¬ 
trict of Columbia, and that the advertisement, of which the 
annexed is a true copy, was published in said newspaper 
one time on the following date: Sept. 23, 1948, at a cost <|>f, 
Fifty-Eight & 50/100 Dollars. 

W. R. Little 

Subscribed and sworn to before me 

My commission expires Nov 14 1953 

June 30, 1950 

E. H. Fawsett 

(Seal) Notary Public, D. C. 

Government of the District of Columbia, Washington 4, 
D. C., September 14, 1948, Ordered: That pursuant to the 
authority contained in Paragraphs 28 and 46 of Section 7 
of the Act of Congress entitled “An Act to make appropria¬ 
tion to provide for the government of the District of Co¬ 
lumbia for the fiscal year ending June 30, 1903, and fq>r 
other purposes,” approved July 1,1902, as amended by tlje 
Act of Congress approved July 1, 1932, and as further 
amended by the Act of Congress approved July 22, 1947, 
Commissioners’ Order No. 393,429, dated July 10, 1941, as 
amended by Commissioners’ Order No. 408,888, dated Janu¬ 
ary 2, 1942, as further amended by Commissioners’ Order 
No. 417,560, dated October 26,1942, and as further amended 
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by Commissioners’ Order No. 427,259, dated November 24, 
1943; Commissioners’ Order No. 408,8S7, dated January 2, 
1942, as amended by Commissioners’ Order No. 417,559, 
dated October 26, 1942, and as further amended by Com¬ 
missioners’ Order No. 427,259, dated November 24, 1943; 
Commissioners’ Order No. 446,728, dated October 31, 1944, 
as amended by Commissioners’ Order No. 448,288, dated 
January 4, 1945; Commissioners’ Order No. 427,259, dated 
November 24,1943; and Commissioners’ Order No. 590,5S6, 
dated September 22, 1947, be, and the same are hereby, re¬ 
pealed as of 12:00 o’clock midnight October 31, 1948, pro¬ 
vided, however, that said orders shall remain in effect for 
the purposes of any suit at law or criminal prosecution 
based upon the provisions thereof either pending on or 
initiated after October 31, 1948, And It Is Further Or¬ 
dered, That the following definitions and regulations be and 
they are hereby adopted for the purpose of licensing and 
regulation of certain types of housing in the District of 
Columbia beginning with the license year commencing No¬ 
vember 1, 1948, fees for such licenses to be hereafter deter¬ 
mined and promulgated: (a) The term “apartment” means 
one or more habitable rooms with kitchen and bathroom fa¬ 
cilities exclusively for the use of and under the control of 
the occupant or occupants thereof, (b) The term “apart¬ 
ment house” means any building or part thereof in which 
there are three or more apartments, as defined in (a) 
above, occupied, or offered for occupancy for considera¬ 
tion; or three or more such apartments plus one or more 
“bachelor apartments” (*). Apartment houses may con¬ 
tain, in addition to the above, no more than two tenements, 
as defined in (e) hereinafter, without the requirement of a 
separate tenement house license. (*) The term “bachelor 
apartment” as used above means one or more habitable 
rooms with bathroom facilities exclusively for the use of 
and under the control of the occupant or occupants thereof, 
in a building containing three or more apartments as de¬ 
fined in (a) above, provided that in said building no kitchen 
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facilities or privileges are available to or used by the oc¬ 
cupant or occupants of said bachelor apartment, (c) Tljie 
term “rooming house” means any building or part thereof, 
other than a hotel, containing sleeping accommodations oc¬ 
cupied for a consideration by or offered for occupancy for 
a consideration to 5 or more persons who are not members 
of the immediate family of the owner or lessee of suCh 
building or part thereof, and which accommodations ate 
not under the exclusive control of the occupants thereof. 

(d) The term “lodging house” means any building or part 
thereof, other than a hotel, containing sleeping accommoda¬ 
tions occupied for a consideration by or offered for occu¬ 
pancy for a consideration to 5 or more transients who afe 
not members of the immediate family of the owner or lessee 
of such building or part thereof, and which accommodations 
are not under the exclusive control of the occupants thereojf, 

(e) The term “tenement” means one or more habitable 
rooms, other than an apartment as defined in (a) above 
other than a bachelor apartment in an apartment house 
defined in (b) above, under the exclusive control of the oc¬ 
cupant or occupants thereof, (f) The term “teneme 
house” means any building or part thereof containing thrbe 
or more tenements occupied or offered for occupancy for a 
consideration, or any building or part thereof containing 
any combination of three or more tenements and apart¬ 
ments, of which not more than two are apartments, occu¬ 
pied or offered for occupancy for a consideration, (g) Ti|e 
term “boardinghouse” means any building or part thereof, 
other than a hotel, used as, maintained as, advertised as, or 
held out to be an enclosure where meals or lunches are fur¬ 
nished, for a consideration, to 5 or more transients who 
have sleeping accommodations upon the premises or to 5 or 
more boarders, (h) The term “hotel” means any building 
or part thereof where not less than 30 habitable rooms are 
reserved exclusively for transient guests, and where meals 
are prepared in a kitchen on the premises by the manage¬ 
ment or a concessionaire of the management to be eaten iln 
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a dining room accommodating simultaneously not less than 
30 persons, which dining room shall be communicating with 
the lobby. Where kitchen or dining room facilities are op¬ 
erated by a concessionaire, the hotel licensee and its mana¬ 
ger shall be liable for compliance with all regulations ap¬ 
plicable thereto and penalties thereunder, unless otherwise 
specifically provided, (i) The term “convalescent or nurs¬ 
ing home” means any building or part thereof, except hos¬ 
pitals or asylums licensed under the Act of Congress ap¬ 
proved April 20,1908, used as, maintained as, advertised as, 
or held out for the care, treatment or lodging, for a consid¬ 
eration, of two or more persons, not related by blood or 
marriage within the third degree of consanguinity to the 
owner, operator or manager thereof, which persons are 
either aged, infirm, senile, afflicted or suffering from any 
physical or mental disease, illness, or affliction, or who are 
drug or alcoholic addicts, (j) The term “convalescent” 
means any person cared for, treated or lodged for a con¬ 
sideration in a convalescent or nursing home, except em¬ 
ployees or such convalescent or nursing home. Axd It Is 
Further Ordered, That for the purposes of these regula¬ 
tions, the owner, lessee, manager or license applicant of any 
building or part thereof, as the case may be, shall be conclu¬ 
sively presumed to have exclusive control over all rooms 
therein and shall be responsible for the care and mainte¬ 
nance thereof, unless exclusive control and responsibility 
for the care and maintenance thereof shall be assumed by 
the occupant or occupants in writing upon forms provided 
by the District of Columbia. Such written assumptions of 
exclusive control shall be available for inspection at all rea¬ 
sonable hours within the District of Columbia by any repre¬ 
sentative of the District of Columbia. No occupant may 
assume exclusive control over any portion of a building 
used in common with the owner, lessee, manager, license ap¬ 
plicant, or any other occupant. It shall constitute a viola¬ 
tion of these regulations for an owner, lessee, manager, or 
license applicant to obtain or exhibit for inspection or for 
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an occupant to execute a false or misleading statement or 
agreement of assumption of exclusive control as described 
herein. The owners, managers and operators of every 
building or part thereof containing more than one type of 
tenancy, as defined in these regulations, shall obtain sepa¬ 
rate licenses for each such type and pay the established fees 
therefor. It shall be unlawful for any owner, operator, man¬ 
ager or license applicant to advertise, hold out, or designate 
by signs or otherwise, any building or part thereof con¬ 
taining living quarters, managed or operated by him, by 
any designation or appellation which indicates any other 
type of occupancy defined in these regulations, than that l^y 
which, as defined in these regulations, said building or pabt 
thereof is required to be licensed. The number of persons 
in any building or part thereof shall be determined by 
totaling for all rooms occupied for a consideration or of¬ 
fered for occupancy for a consideration the actual number 
of occupants or the sleeping accommodations, whichever 
may be greater, for each room. The number of sleeping 
accommodations shall be determined by counting one per¬ 
son for each single or three-quarter bed, and two persoijs 
for each double bed present in each room occupied for a con¬ 
sideration or offered for occupancy for a consideration, ex¬ 
cept that such number may be reduced in case of any owner 
or lessee claiming that double beds are occupied or are to be 
occupied by but one person, in which event such doubje 
beds shall be counted as one accommodation if such own^r 
or lessee shall file a written statement to that etfect with the 
Superintendent of Licenses of the District of Columbia. 
Upon the filing of such written statement such owner or 
lessee shall thereafter be bound thereby. In computing the 
number of apartments or tenements in any building or palt 
thereof, the apartment or tenement occupied by the owner, 


manager, or any employe of the owner or manager shall be 
counted. J. R. Young, G. Mason, G. R. Young, Commis¬ 
sioners, D. C. 

7 i 
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Defendant’s Exhibit No. 3. 

Filed Nov 20 1950 
(Write in Ink) 

APPLICATION FOR CERTIFICATE OF OCCUPANCY 

(For Residential Use) 

CA. 2494-50 

Date July 8, 1949 

Permit No. 126914 
Issued 7-12-49 

Mr. Louis Courembis Name of applicant 

(MUST be same as that given on application for license) 

Hereby applies for permission to occupy or operate 

Premises No. 202 1st St. S. E. Lot 882 Sq. 732 

For use as Hotel 

Last used as rooming house 

Are there any condemnation proceedings against building? 
Number of stories three Constructed of brick 

Which floor or floors will be occupied for this use? 
second and third 

Will applicant reside on the premises? no 

If license is required, has same been secured?. 

Applied for?. 

Note: License is required for more than two families 
and/or more than four roomers. 

It is understood and agreed that the Certificate of Occu¬ 
pancy issued hereunder does not take the place of any re¬ 
quired license, nor does it confer the right to make any al¬ 
terations nor to erect, or install any kind of machinery. 
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Signature of Applicant Louis Courembis 

By.. 

Mailing Address of Applicant. 

Name of Real Estate Agent. 

O.K. for C of 0 although applicant notified it does not 
comply with license requirements. 

J. J. JOMEZ 

Deputy Director of Inspection 

7/12/49 

Approved: 

F.S. L. D. Walker Date 7-12-49 
Bldg. T. 0. Dualley Date 7-12-49 
Plbg. R. Fitzgerald Date Jul 12 1949 
Elec. J. W. Wimbly Date 7-12-49 

“Owners opening new businesses with merchandise for sale 
should contact Personal Tax Office, Room 215, District 
Building, prior to beginning business. ” 

To Be Filled In By Clerk 
Use 1st Height 60 Area C 

Transcript of No. 

E. D. No. 

Building Permit No. 

Police Survey . 

(Initials) CN 
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STATEMENT OF QUESTIONS PRESENTED 

1 . 

The question is whether the municipality is estopped to 
refuse a license to operate a hotel to a person whose blue¬ 
print plans it approved and to whom it issued a building 
permit to convert his premises to hotel purposes with 
rooms for 18 transient guests, and to whom it issued a 
certicate of occupancy for a hotel at said premises after 
the conversion was completed at substantial cost in accord¬ 
ance with said plans and permit, which added little if any 
value to the premises, and which would not have been 
undertaken for other than hotel use, where such refusal 
of license was sought to be justified by a new license regu¬ 
lation, adopted after such approval of plans and issuance 
of building permit, and which makes requirements as to 
minimum number of rooms and otherwise with which the 
premises cannot comply. 

2 . 

The question is whether the Commissioners of the Dis¬ 
trict of Columbia are authorized under the General License 
Law of the District of Columbia (Chapter 23 of Title 47, 
District of Columbia Code, 1940) to require by regulation, 
in the circumstances stated in Questions 1, supra, that in 
order to qualify for a hotel license the building involved 
must contain a minimum of thirty rooms for transient 
guests and that the lobby must have interior communica¬ 
tion with the dining room. 


3. 

The question is whether, if Question No. 2, supra, is an¬ 
swered in the affirmative, the law so construed is constitu¬ 
tional as applied in such circumstances, is not unreason¬ 
able, arbitrary and capricious in its effects, and whether 
it contains adequate standards. 



4. 


The question is whether, in the circumstances stated in 
Question 1, supra, the municipality itself is liable, and the 
municipal officials responsible are liable individually, for 
damages to the person injured, either for sums expended 
to convert the premises to hotel purposes in case the license 
is not eventually issued, or for interim operating losses if 
the license is eventually issued, where the Commissioners 
of the District of Columbia prescribed such license regula¬ 
tion without amending the building regulations in pari 
materia which were in conflict therewith, and who them¬ 
selves approved refusal of the hotel license in this case; 
where the Director of Inspection of the District approved 
such building plans, issued the necessary building permits, 
had the work frequently inspected while in progress, ap¬ 
proved the same when completed, and then caused to be 
issued the certificate of occupancy for hotel purposes; 
where the Superintendent of Licenses of the District, with 
knowledge of the circumstances of the case, refused to 
issue the hotel license. 
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FOE THE DlSTKICT OF COLUMBIA ClBCUIT. 


No. 10856 


LOUIS J. COUREMBIS, Appellant , 

v. 

DISTRICT OF COLUMBIA, a Municipal Corporation, 
JOHN RUSSELL YOUNG, GUY MASON, and GORDON 
R. YOUNG, Individually and as Commissioners of the 
District of Columbia, 

CHATHAM T. NOTTINGHAM, Individually and as Su¬ 
perintendent of Licenses of the District of Columbia, 

and 

ROBERT H. DAVIS, Individually and as Director of In¬ 
spection of the District of Columbia, Appellees. 


BRIEF FOR APPELLANT 


Appeal from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 

The appeal is from a final judgment of the United States 
District Court for the District of Columbia. This Couri; 
has jurisdiction under Section 1291 of Title 28 of the Unitec. 
States Code. 
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Appellant filed a complaint in the court below against 
the District of Columbia and certain of its officials for an 
order in the nature of a writ of mandamus for a hotel 
license, and for damages against the municipality and the 
individual officials (namely, the three Commissioners, the 
Director of Inspection and the Superintendent of Licenses, 
of the District of Columbia) in their individual capacities. 
(Jt. App. 2-11.) That court had jurisdiction of the action 
under sec. 306 of Title 11 of the District of Columbia Code, 
1940 edit. The court made findings of fact and conclusions 
of law (Jt. App. 25-35) and entered its judgment dismissing 
the action on the merits. (Jt. App. 35-36.) 

STATEMENT OF CASE 

In July 1946 appellant acquired the premises at First 
and B Streets, S. E., Washington, D. C. The property con¬ 
sisted of a three-story building at the corner of those streets 
directly across from the Old House Office Building. (Jt. 
App. 3, 16, 25, 60.) 

The premises when acquired by appellant were in op¬ 
eration under lodging house and restaurant licenses issued 
by the District of Columbia (Jt. App. 22, 25, 42), and were 
operated by a tenant who paid rent of $600 per month plus 
the obligation of paying for heat, water, light, repairs, and 
fire and liability insurance. (Jt. App. 70, 71, 108, 109.) 

About July 27, 1948, (Jt. App. 122) appellant submitted 
plans, drawn by a qualified architect, to the Director of 
Inspection of the District to convert the premises into an 
18-room hotel and restaurant. (Jt. App. 3, 16, 18, 22, 24, 
42, 43, 63, 76, 121.) The plans were approved by said 
official and on August 12,1948, a building permit was issued 
to appellant to perform the construction work described 
in said plans in order to convert the building to hotel and 
restaurant purposes. (Jt. App., ibid., 60.) 

The work began on or about August 18, 1948, and prog¬ 
ress continued until some time in July 1949, when the work 
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was completed. (Jt. App. 23, 24, 43,115,116.) Certain sup¬ 
plemental building permits were issued during that tirqe 
for additional changes in order to comply with require¬ 
ments of the District of Columbia for a hotel and the work 
when completed included performance under such permits 
also. (Jt. App. 43, 84, 85, 114, 115, 116.) 

From the beginning until completion of the job, build¬ 
ing inspectors under the direction of appellee Director of 
Inspection frequently visited the premises and inspected 
the work in progress, in the course of which the changes 
covered by the supplemental building permits aforesaid 
were required in order to qualify the premises for use as a 
hotel. (Jt. App. 43, 84, 85, 114, 115, 116.) 

When completed said premises contained 18 guest rooms, 
a restaurant, and a lobby for use of guests, in conformity 
with the plans approved and the building permits issued 
by the municipality. (Jt. App. 5, 6 (Compl. paras. 10 and 
12), 17, 18 (Ans. paras. 10 and 12).) 

In July 1949 the work under all of said permits was ap¬ 
proved by the building department of the District of Co¬ 
lumbia and on July 12, 1949, there was issued to appellant 
by appellee Davis, Director of Inspection, a certificate pf 
occupancy for said premises for use as a hotel, pursuant 
to sec. 5-422, District of Columbia Code, 1940. (Jt. App. 
4, 11, 16, 44, 119.) 

The cost of the construction work performed under said 
permits was substantial. Appellant claimed that such 
cost was in excess of $35,000.00, and appellees conceded 
that it was substantial in amount, being more than 
$13,000.00. (Jt. App. 43, 45, 80, 81; Finding of Fact No. 12, 
p. 27.) The proceedings below were limited to the issu e 
in nature of mandamus for the license and to the question 
of substantive liability for damages, hence complete evi¬ 
dence of the actual damages was not taken. (Jt. App. 45, 
80, 81.) 

Appellant testified that he would not have incurred sutjh 
cost, nor have had most of the work done, except for the 
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purpose of operating the premises as a hotel, and that said 
expenditures added little or nothing to the value of the 
premises for other than hotel purposes. (Jt. App. 60-62, 
63-64, 68-69.) It was further testified that after the work 
was completed and the premises were in operation under 
a lodging house license only, such as had been granted for 
the premises prior to the new construction, the net income 
from the premises was substantially unchanged. Appel¬ 
lant’s uncontradicted testimony was that prior to such ex¬ 
penditures the income was $600 per month net; that there¬ 
after although the gross income was about $1100 per month, 
he had himself to pay therefrom all charges for light, heat, 
water, insurance, upkeep, etc.; that a lessee had defaulted 
after paying one month’s rent when it was found that the 
premises vrould not be licensed as a hotel, and that he had 
himself since that time operated the sleeping room portion 
of the premises without hotel license at a loss. (Jt. App. 
68-71, 73-74; 105, 108-109.) 

Immediately upon issuance of the certificate of occu¬ 
pancy aforesaid, appellant applied to appellee Nottingham, 
Superintendent of Licenses of the District, for a license to 
operate a hotel at said premises, but said appellee refused 
to issue the license. Appellant then appealed to appellee 
Commissioners of the District, who affirmed the refusal of 
such license. (Jt. App. 44.) 

The ground relied upon by appellees for refusing the 
hotel license applied for was the requirements of a new 
license regulation, adopted by appellee Commissioners sub¬ 
sequent to the issuance to appellant of the building permit 
aforesaid for an 18-room hotel. Said license regulation 
required a minimum of 30 rooms for a licensed hotel. It 
also required that the premises to be licensed should con¬ 
tain a restaurant and that such restaurant have interior 
access to a lobby connected with the sleeping quarters. Ap¬ 
pellees rely upon those requirements to justify denial of 
the license in this case. It is not contended that the prem- 
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ises were not otherwise qualified for hotel license. (Jt. App. 
17 (para. 9), 20-21, 22-23, 90-105, 112, 123.) 

Municipal officials concerned knew, when the original 
building plans were approved, when the original building 
permit was issued, when the supplemental permits were 
issued, throughout the progress of the w’ork, when the cer¬ 
tificate of occupancy for use as a hotel was issued, th^t 
said premises contained 18 guest rooms only and that the 
restaurant did not have internal access to the lobbt. 
(Compl. para. 10, Jt. App. 5; Ans., ibid., Jt. App. 17.) Said 
permits and certificate were issued in conformity with stat¬ 
ute and with the Building Code of the District of Columbih, 
a compilation of regulations issued by appellee Commis¬ 
sioners pursuant to law. (Compl. para. 5, Jt. App. 3; Ans, 
ibid., Jt. App. 16.) Said Code defines a hotel as any prem¬ 
ises used for the accommodation of transients, without anV 
limitation as to number of rooms or lobby, and said Code 
was not amended by appellee Commissioners at the time 
of the adoption by them of the new license regulation afore¬ 
said, and it had not been amended up to the time of tria,l 
of this action, to change its definition of hotel to conform 
to the definition thereof contained in said license regula¬ 
tion. (Jt. App. 5-6, 7, 17-18, 41, 55-56, 100.) 

Said license regulation was first adopted, in incomplete 
form, on September 14, 1948, without prescribing any feek 
for licenses, and was subsequently re-adopted on OctobeJ' 
12, 1948, still without prescription of such fees. (Jt. App. 
76, 77, 122-123.) It was published once in the earlier forn^ 
in “The Washington Evening Star”, a daily newspaper}, 
as a paid advertisement, September 23, 1948, but was never 
published as adopted in final form October 14, 1948. (Jfy 
App. 113, 129.) The testimony was that there was diffiy 
culty about obtaining copies of it by the general public \ 
that it w r as not printed; that appellee Nottingham had 
10,000 copies mimeographed and mailed a copy to hotell 
rooming and lodging house operators in the District of 
Columbia of whom he had knowledge, deposited some iij 
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his office, and also deposited some copies in the Public 
Library and some of its branches; and finally, that in June 
1949, about one month before the issuance of the certificate 
of occupancy in this case, he mailed a copy to one Kim, 
who had inquired, at the address of appellant’s premises. 
(Jt. App. 62, 81-82, 85-87, 88-89, 94-96, 110-111, 113, 128.) 
It was shown that the District of Columbia Bar Association 
had appointed a special committee to try to make available, 
at least to the bar, copies of District government regula¬ 
tions, and that said committee had not been able to obtain 
either a copy of said license regulation or of the Building 
Code of the District. (Jt. App. 81-82, 124-127.) 

It was not shown that any copy of said license regulation 
was mailed to appellant or brought to his attention prior 
to completion of the hotel construction work aforesaid. 
(Jt. App. 88-89, 110-111, 112-113.) He testified that he had 
never heard of said regulation until he applied for the cer¬ 
tificate of occupancy, after the work was completed; that 
none of the building inspectors who visited the job con¬ 
stantly wffiile the work was in progress notified him of any 
such regulation but that, on the contrary, they made sup¬ 
plemental requirements to qualify the premises for use 
as a hotel, wdiich resulted in the additional building permits 
and expense aforesaid, specifically in order “to get a hotel 
license”, and that nothing was ever done to revoke the 
building permit under wdiich the work was being done or 
to stop the work at any time. (Jt. App. 62, 84, 85, 112-113, 
114-115.) 

Testimony on behalf of appellees indicated that appel¬ 
lant might have been notified of the new license require¬ 
ments within one month of the issuance of the certificate of 
occupancy for hotel purposes to him in July 1949, but it 
was not denied that nothing was done at any time to stop 
the work before it was completed. (Jt. App. 92-93,112-113.) 

The record shows that both appellees Davis and Notting¬ 
ham received personal notice of said new license regulation 
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upon its adoption in September-October 1948. (Record, p. 
185.) 

Appellees stated that said license regulation was issued, 
as it must have been, under authority of the General 
License Law as amended (Title 47, Chapter 23, D. C. Code 
1940), but admitted that its definition of ‘hotel’ was taken 
from or suggested by the Alcoholic Beverage Control Act 
(Title 25, Chapter 1, sec. 103-j, D. C. Code 1940). (Jt. App. 
20-21, 102-105.) 

It was appellees’ position that, except for the definition 
of ‘hotel’ contained in said license regulation, all require¬ 
ments applicable by law or regulation are substantially the 
same for both hotel and lodging house, and that appellant’s 
premises qualified in all other respects indifferently for 
either hotel license or lodging house license. (Jt. App. 
22, 28, 34-35, 44,112-113.) 


STATEMENT OP POINTS 

1. The court erred in holding that the municipality was 
not estopped in the facts and circumstances of the case 
from refusing to issue appellant a hotel license for the 
premises involved. 

2. The court erred in holding that the definition of ‘hotel’ 
contained in the license regulation adopted in Septem¬ 
ber and October 1948, involved in this action, was au¬ 
thorized by statute. 

3. The court erred in holding that, if authorized by stat¬ 
ute, the definition of ‘hotel’ in the license regulation in¬ 
volved in this case and the statute are valid under the 
Constitution, particularly as applied in the circum¬ 
stances of the case, because arbitrary, unreasonable aAd 
capricious, and a delegation of legislative power without 
adequate standards. 


4. The court erred in holding that the municipality was 
not liable, and that the individual appellees were njot 
liable individually, for damages caused appellant in tljie 
facts and circumstances of this case. 

5. The findings of fact made by the court are defective, 
fail to find material and undisputed facts, and the con¬ 
clusions of law are mixed with alleged facts. 
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SUMMARY OF ARGUMENT 

Estoppel 

In this case appellant submitted blue-print plans to con¬ 
vert his premises from a lodging house to an 18-room hotel 
at substantial cost, the plans were approved by the proper 
municipal officer and necessary building permits were 
issued. The work was carried out, under frequent inspec¬ 
tion by municipal officials, at substantial cost for said pur¬ 
pose, and most of the resulting improvements would not 
have been made except for that purpose. When completed 
the improvements added little to the value or earning power 
of the premises for any other purpose. Upon completion, 
the work was approved by the proper municipal officials 
and a certificate of occupancy was issued for use of the 
premises as a hotel, but thereafter a license to operate the 
hotel was refused. 

It is contended that in these circumstances appellees are 
estopped to refuse appellant a hotel license: District of 
Columbia v. Cahill, 60 App. D. C. 342, 54 F. 2d 453. 

Appellees rely upon a new license regulation, adopted 
after the plans were approved and the building permit 
issued. Appellant contends that, in the circumstances, the 
changed license regulation cannot be effective to avoid the 
estoppel but that, on the contrary, its subsequent adoption 
strengthens the case for estoppel, because there was failure 
to change conflicting building code regulations, failure to 
notify him, failure to stop the work in progress, or to take 
any step to avoid the loss to him from the prosecution of 
the work to conclusion under appellees’ inspection and ap¬ 
proval. 

License Regulation Unauthorized 

The new license regulation, relied upon by appellees, 
was issued under authority claimed to be conferred by the 
General License Law of the District (Chapter 23, Title 47, 
D. C. Code, 1940). Appellant contends that the statute 
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does not confer power to require a minimum of 30 roonjis 
for a hotel, nor that its dining room shall have interior con¬ 
nection with its lobby. He contends that such require¬ 
ments are foreign to the purpose of the license law, whi^h 
specifically requires that regulations prescribed under ijts 
authority must be necessary in furtherance of its purpose. 
Appellees admit that the thirty room minimum was tak<jn 
from or suggested by the Alcoholic Beverage Control Aclt, 
which is part of a different Title of the Code with a rad¬ 
ically different purpose. 

Appellant further points out that the building code 6f 
regulations, under which the work was authorized, per¬ 
formed, inspected and approved for hotel purposes, defines 
‘hotel’ as any building used for transient guests, without 
limitation as to number of rooms, and that said code is 
made effective as part of the license law by specific pro¬ 
vision thereof. He also points out that the license law 
refers to the Fire Escape and Safety provisions of Title 
5 of the local code, which in turn defines ‘hotel’ as a build- 
ing in which meals are served and rooms are provided fo|r 
ten or more transients. 

Appellant contends finally that the license law does not 
authorize a regulation which denies a hotel license to prem¬ 
ises which are in fact a hotel, but the contrary. 

Unconstitutionality 

It is contended that, if authorized by statute, both stat¬ 
ute and license regulation are invalid under the Constitu¬ 
tion, particularly as applied in the circumstances of thp 
case, for (1) the result is arbitrary, unreasonable an<f 
capricious, and (2) the delegation of legislative power ii 
without adequate standards. He points to the claimed 
unfettered discretion to prescribe minimum number of 
rooms, and not only to require a dining room but also hovj' 
it shall be connected with the rest of the premises, although 
the structure satisfy fully every other requirement of lav! - 
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and regulation; that appellees admit—indeed, contend— 
that every requirement for a hotel must be met also for a 
lodging house, except the two, and that the premises here 
involved qualify for lodging house license,—in fact, were 
so licensed both before and after the improvements made 
by appellant to convert to hotel use,—and that, therefore, 
the refusal of the hotel license is based on no substantial 
or reasonable difference, is purely arbitrary and hence 
violative of constitutional guarantees. 

Appellant also says that operation of a hotel is a lawful 
and useful business per se and cannot be arbitrarily pro¬ 
hibited under the guise of license regulation. 

Liability for Damages 

Appellant claims damages (1) if the license issue, for 
loss of earnings during the interim, and (2) if the license 
do not issue, for loss of substantial sums which he was 
led to expend in reliance upon the conduct of the munici¬ 
pality and the individual appellees. 

Appellant relies upon the wrongful conduct which caused 
him to expend large sums which, except for such conduct, 
would not have been spent: 

(1) Against the municipality, because it is the party 
with overall and ultimate responsibility, liable respondeat 
superior. 

(2) Against the three District Commissioners individu¬ 
ally, because they changed the license regulations, but neg¬ 
lected to change the building regulations in pari materia 
to accord therewith, by which means they made possible 
and should have foreseen that damage, such as has been 
caused in this case, might result; because with full knowl¬ 
edge of all the circumstances of the case, they approved 
the result by affirming the refusal of the hotel license on 
appeal to them, and because they failed to take adequate 
and effective steps to give notice of the new license require¬ 
ment, to stop the work in progress and minimize loss. 
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(3) Against the Director of Inspection individually, be¬ 
cause he directly caused the expense, useless if no hot^l 
license can issue, with knowledge of the new licence 
requirement and the fact that the premises could ndt 
qualify thereunder, approved the result and caused thje 
issuance of a certificate of occupancy for hotel purposed, 
without at any time taking steps to stop the work in prog 
ress, although he knew of its purpose and the intervenin 
license requirements. 
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(4) Against the Superintendent of Licenses individually, 
because with full knowledge of the facts of the case he re¬ 
fused to perform the ministerial duty of issuing a hotel 
license for the premises. 

Since the license refusal, as well as the building authori¬ 
zations and approvals, were all made in reliance on regu¬ 
lations, and not upon statutes, appellees cannot rely for 
protection or immunity from liability upon compliance i^L 
good faith with the terms of a statute or statutes. Munici¬ 
pal officials are not relieved of individual liability for 
wrongful acts or omissions causing injury which lie out¬ 
side of their statutory jurisdictions and are in fact without 
authority of law. The District Commissioners here had 
no statutory power to prescribe part of a regulation and 
leave the subject matter in such incomplete condition as td> 
cause foreseeable, indeed inevitable, damage. Proceeding 
under ambiguous and conflicting regulatory prescriptions, 
in conflict with express statutory provisions, their subordij- 
nates, such as the head of the building department and thi 
head of the licensing department, were bound at their peril 
to examine their authority with care and prudence and 
take all reasonable precautions to avoid or minimize damj 
age. 

Erroneous Findings and Conclusions 

I 

Section 5 of the Argument discusses certain findings oi 
fact which are claimed to be erroneous or incomplete, and 
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certain conclusions of law, so-called, which are mixed or 
erroneous findings or conclusions of fact and not of law. 

ARGUMENT 

1. The Court Erred in Holding That the Municipality Was 
Not Estopped in the Facts and Circumstances of the 
Case from Refusing to Issue Appellant a Hotel License 
for the premises Involved. 

District of Columbia v. Cahill, 60 App. D. C. 342, 343, 54 
F. 2d 453. 

This was a case where plaintiff was issued a building 
permit to improve a garage which was constructed in viola¬ 
tion of a municipal zoning regulation, and expended some 
$6,000 on improvements pursuant to the permit. When the 
work was finished the city revoked the certificate of occu¬ 
pancy, which was the only authorization necessary to en¬ 
able him to operate the garage, relying on the violation 
of the zoning regulation. This Court held the municipality 
estopped to enforce its zoning regulation and sustained a 
decree which permanently enjoined the District from re¬ 
voking the authority to operate the garage. The Court 
said in part: 

“It follows from the facts and circumstances that 
the District of Columbia is estopped from revoking the 
certificate of occupancy for garage purposes here in 
question. The District is acting in this matter as a 
municipal corporation in relation to strictly corporate 
affairs, and, where the essential elements of an estoppel 
are present, it may be estopped by its acts and conduct 
in like manner and under similar circumstances as in 
the case of estoppels against individuals. . . . 

“It has frequently been decided that the doctrine of 
estoppel in pais is applicable to municipal corporations, 
but that they will be estopped or not as justice and 
right may require. . . . People v. Rock Island, 215 Ill. 
488-495, 74 N. E. 437, 440_ 

“In our opinion, the instant case is one where, under 
all the circumstances, to assert a supposed public right 
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would be to encourage and promote a wrong, whereby 
a party acting in good faith under affirmative acts <|)f 
a municipal corporation, and making expensive arid 
permanent improvements in reliance thereon, woujd 
unjustly and inequitably be deprived of rights whicjh 
the corporation had granted to him. ’ ’ 

In that case, as in the case at bar, the work and expendi¬ 
tures took place for the purpose of operating a commercial 
business and added little or nothing to the value of tHe 
premises for other than such purpose. The case at bar 
is stronger for estoppel, if only for the reason that the 
license regulation involved was adopted after approval <jf 
plans and issuance of building permit, whereas in the Cahill 
case the zoning regulation involved was in effect whek 
plans were approved and building permit issued and therie 
was no change in the applicable regulation thereafter. 

This Court dealt with the principle of the Cahill case 
again in National Hospital Service Asso. v. Jordan, 76 App. 
D. C. 26,128 F. 2d 460, in which it refused to apply estoppel 
to violation of a statute, pointing out thz.t the estoppel iri 
the Cahill case applied only to enforcement of a regulation. 

It may be noted also that the later adopted license regu¬ 
lation in the case at bar was inconsistent with the building 
regulations under which the work of improvement was au¬ 
thorized and performed to convert the property to hot^l 
purposes. Hence in this case there is this added basis fori 
estoppel which did not exist in the Cahill case. 

In accord with the principle of the Cahill case are: Port¬ 
land v. Bituminous Pav. & Improv. Co., 33 Or. 307, 52 P. 
28, 44 L. R. A. 527; Los Angeles v. Los Angeles County, 
Calif. 2d 624, 72 P. 2d 138,113 A. L. R. 370, 375; Beadles v. 
Smyser, 209 U. S. 393, 52 L. Ed. 849, 28 S. Ct. 522; Essex v. 
New England Tele. Co., 239 U. S. 313, 60 L. Ed. 301, 36 sL 
Ct. 102. And see 38 Am. Jur., Mun. Corps., sec. 668, et seq. 

A municipality was held estopped to revoke a license 
where substantial payments for improvements of property 
were made on faith thereof: St. Louis v. Laclede Gas L. Co. L 
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102 Mo. 472,14 S. W. 974,15 S. W. 383; Grand Trunk West¬ 
ern R. Co. v. South Bend , 227 U. S. 544, 57 L. Ed. 633, 33 
S. Ct. 303, 44 L. R. A., Ns. 405. 

See also Anno. 124 A. L. R. 524. 

Appellees contended that appellant’s premises were in 
poor condition and in need of repair before lie made the 
expenditures to convert them to a hotel. But it is undis¬ 
puted that they were licensed as a lodging house before 
that time and, therefore, that the expenditures were un¬ 
necessary for lodging house purposes. Any necessary re¬ 
pairs could have been made at far less cost. 

2. The Court Erred in Holding That the Definition of 
‘Hotel’ Contained in the License Regulation Adopted in 
September and October 1948, Involved in This Action, 
Was Authorized by Statute. 

Text of the statutory provisions involved is set forth in 
the appendix, infra, pp. 29-30. The basic statutory au¬ 
thority for license regulation is the “General License 
Law”. This is Chapter 23 of Title 47 of the District of 
Columbia Code, 1940 edit. Title 47 is itself entitled ‘ ‘ Taxa¬ 
tion and Fiscal Affairs”. 

Appellees contended, and the court held, that appellant’s 
premises qualified for a lodging house license, but not for 
a hotel license, solely because of the definition of hotel in 
the license regulation. In substance, appellees’ position 
was that, except for the regulatory definition, the require¬ 
ments for either lodging house or hotel were identical, and 
that appellant’s premises met the tests for either. They 
claimed authority of statute, therefore, to refuse a hotel 
license on grounds indifferent except for the fiat of regu¬ 
lation. 

The license law is a revenue and inspection measure. 
Authority to refuse a hotel license under the facts of this 
case must, therefore, be found within the four corners of 
the license law. Hence a brief survey of the structure of 
that act is pertinent. 


1 
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The license law is codified as secs. 2301 to 2350 of Title 
47 of the local code. Sec. 2301 requires licenses and that 
they be signed by the District Commissioners, or their 
designated agent, and bear the seal of the District. Sac. 
2302 makes reference to chapter 3 of Title 5. Sec. 5-312, 
thus brought into the picture, contains the following: 

“(d) The term ‘hotel’ means a building in which 
meals are served and rooms are provided for the Ac¬ 
commodation of ten or more transients”. 


Most of the sections of the license law following sec. 2^02 
make specific provision for licenses for particular activi¬ 
ties. Sec. 2307 provides in part: 


“. . . nothing in this chapter shall be interpreted 
as repealing any specific Act of Congress or any of 
the police or building regulations of the District of 
Columbia regarding the establishment or conduct of 
businesses, trades, professions, or callings named in 
this chapter, and not inconsistent with the provisions 
of this chapter”. 

(At this point it should be noted that the building cede 
regulations in force at all material times defined a hotel as 
“any building where food and lodging is furnished to tran¬ 
sients ” without limitation as to number of rooms (Jt. App. 
5-6, 7, 17, 18, 41, 55-56, 100), and that by sec. 1-228 of ihe 
local code Congress authorized the District Commissioners 
to prescribe building regulations which shall have “the 
same force and effect as if enacted by Congress”.) 

Sec. 2328 of the license law related to hotels, sec. 2329 
to apartment houses, and sec. 2330 to lodging houses. By 
amendment July 22, 1947, the three sections were stricken 
and a new section numbered 2328 was substituted. (App., 
infra , p. 30.) 

Sec. 2344 authorizes the District Commissioners to hdd 
activities for which license is required, and to eliminate 
any. 
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Sec. 2345 (text, infra, p. 30) reads in part: 

‘ ‘ The commissioners are further authorized and em¬ 
powered to make any regulations that may be neces¬ 
sary in furtherance of the purpose of this chapter... ” 

This is not a grant to make any regulation foreign to the 
purpose of the chapter, namely the General License Law, 
chapter 23 of the Taxation and Fiscal Affairs Title of the 
code. Definitions of ‘hotel’ contained in titles or chapters 
of the code dealing with liquor regulation or emergency 
rent control are plainly foreign to the purpose of chapter 
23, Title 47, the license law. Appellees admitted that the 
definition of the term ‘hotel’ in the license regulation was 
taken from, or suggested by, the Alcoholic Beverage Con¬ 
trol Act, specifically Title 25, chapter 1, sec. 103(j). (Jt. 
App. 20-21, 102-105.) Specific enactment by Congress of a 
thirty-room minimum for liquor regulation negatives au¬ 
thority to prescribe such minimum by mere administrative 
regulation for the purpose of the General License Law. 
The same is true of the different minimum contained in the 
Emergency Rent Control Act, Title 45, sec. 1602, Supp. VII 
of the Code (1940). 

By the terms above-quoted of sec. 2345 two things are 
indispensable to a valid regulation: (1) a finding that the 
same is necessary in furtherance of the purpose of the 
license law itself, and (2) that the same be actually in fur¬ 
therance of said purpose. It was admitted that the District 
Commissioners made no such finding (Jt. App. 104-105), 
and there was no showing whatever that any purpose ger¬ 
mane to the purpose of liquor control was necessary in 
furtherance of any of the fiscal and inspection purposes of 
the General License Law. The contrary is the presump¬ 
tion. 

Appellees insisted that the same requirements, except as 
to thirty rooms and restaurant-lobby connection, which had 
to be met for a hotel, were imposed for a lodging house, 
and that appellant’s premises met the requirements for the 
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latter. Indeed, it was admitted that the premises were 
licensed as such both before and after the improvements 
to convert to hotel. Hence some necessary purpose of the 
General License Law must be found for the refusal of tlfe 
hotel license because the building had 18 rooms for tran¬ 
sients rather than 30 or more. No such purpose can be 
found in the statute itself, even by the widest implication, 
or even speculation. On the contrary, by specific provi¬ 
sions both the 10-room minimum definition of sec. 5-312, 
and the no-room minimum definition of the Building Code, 
are recognized as within the purpose of the General License 
Law. 

The operation of a hotel is a useful, legitimate and harrii- 
less business. It may not be prohibited or unreasonably 
burdened. 33 Am. Jur., Licenses, sec. 44. Peginis v. At¬ 
lanta, 132 Ga. 302, 63 S. E. 857, 35 L. R. A., N. S. 713, 
where the court held a lunch counter to be “useful and 
lawful per se”, and added, 

“If such power (to revoke the license) were con¬ 
ceded to city authorities, they might refuse to allow 
any . . . hotel proprietor ... to conduct his business 
by simply refusing to issue to him a business license, 
or might destroy his business at will after its establisn- 
ment, by revoking his license. No such arbitrary powdr 
is conferred on municipal councils or ministerial au¬ 
thorities.’ ’ 

An ordinance was held invalid where it had no reason¬ 
able relation to public health and interfered needlessly i| 
a harmless trade: Patton v. City of Bellingham, 38 P. 2 
364, 179 Wash. 566, 58 A. L. R. 1076. 

The power to classify is not arbitrary, either under stat¬ 
ute or constitution, but must be reasonable. Dunigan v. 
District of Columbia, 59 App. D. C. 384, 44 F. 2d 892. 

This Court said in Hutchins Ins. Co. v. Hazen, 70 App. 
D. C. 174 (at p. 178), 105 F. 2d 53, 

“. . . the limit of his power is to make rules con¬ 
sistent with the provisions of law. He cannot add to, 
amend, or alter the law by regulations”. 
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The Supreme Court said in Engel v. O’Malley, 219 U. S. 
128, at p. 138 (55 L. Ed. 128, 31 S. Ct. 190), 

“It is true, no doubt, that where size is not an index 
to an admitted evil, the law cannot discriminate be¬ 
tween the great and the small.” 

The text of the license regulation itself suggests no rea¬ 
son for the restriction in number of rooms which would 
require otherwise identical establishments, one with 29 
rooms, the other with 30, to be called for license purpose 
“Lodging House” and “Hotel” respectively. Nowhere 
in their defense have appellees offered any reason for the 
discrimination. On the contrary, they have insisted that 
every requirement for the one applies to the other. The 
refusal of the use of the designation ‘hotel’, which is of 
great commercial value, is purely arbitrary on appellees’ 
own showing. 

Sec. 2347 of the license law contains criminal penalties, 
and sec. 2349 provides severability in case of partial in¬ 
validity. 

It was shown that appellant’s premises meet the tests 
of common law and dictionary definitions of ‘hotel’. The 
best modern test devised for the term is, as stated by the 
court in Adler v. Northern Hotel Co., 180 F. 2d 742, that 
a hotel is distinguished from other establishments which 
furnish lodgings by the circumstance that a hotel furnishes 
the customary hotel services . It is not pretended that ap¬ 
pellant’s premises do not meet this test. Nothing can be 
found in the General License Law to authorize any different 
or more rigorous test. 

Appellees point to the amended sec. 47-2328 (App., infra, 
p. 30) as justifying the definition of hotel in the license 
regulation. (For an extensive statement of this position 
see Joint Appendix, pp. 90-105.) That provision must be 
read with the other provisions of the chapter of the code 
of which it is a part, but even if read alone it nowhere em¬ 
powers the District Commissioners to define what is in 
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fact a hotel as something else and then refuse it a hbtel 
license- It confers power (1) to classify according to juse, 
method of operation and size, (2) to require license forjthe 
business in fact operated, and (3) to fix fees for such 
licenses commensurate with the cost of inspection, super¬ 
vision or regulation. The last contains a shorthand state¬ 
ment of the whole purpose of the chapter, viz., “inspection, 
supervision or regulation”. Obviously, the cost may vary 
with the size of the business; hence hotels might well be 
classified as “Class A”, “Class B”, “Class C”, etc., ac¬ 
cording to size, and fees fixed accordingly. But thht is 
not to say that Congress authorized the classification of 
what is in fact a hotel as something different, and the re¬ 
fusal to it of a license to carry on the useful and legitimate 
business of a hotel, and that is what appellees claim this 
statute authorized to be done. 


If a hotel can be prohibited in this fashion, under color 
of mere regulatory authority, then in performance of the 
duty of regulating traffic the authorities could prohibit all 
traffic at the corner of 15th Street and New York Avenue, 
N. W., in the District of Columbia on the claim that con¬ 
gestion and accidents were wont to occur there. Regu¬ 
latory duties are not to be evaded in that manner. 

It is germane to note that, even if the District Comjmis- 
sioners possess the power they claim in this case, they have 
not in fact validly exercised the same, for two reasons) (1) 
as the facts of this very case so well illustrate, they have 
failed to complete the regulation so as to make it fully ef¬ 
fective, in that they failed to carry the attempted exercise 
into the building regulations, which are in pari materia, 
hence the two are in conflict; and (2) they have failed 
adequately to publish the license regulation so as to 
it properly available to the public as current law.** 


** Although neither pleaded, nor mentioned in the pretrial order, during the 
trial the Judge asked whether the restaurant in appellant’s building had interior 
connection with the hotel lobby, and appellant replied that it did not. (Jtj. App. 
97-98.) Even if properly in the case, the purported requirement in that fespect 
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3. The Court Erred in Holding That, if Authorized by Stat¬ 
ute, the Definition of ‘Hotel’ in the License Regulation 
Involved in This Case and the Statute Are Valid Under 
the Constitution, Particularly as Applied in the Circum¬ 
stances of the Case, Because Arbitrary, Unreasonable 
and Capricious, and a Delegation of Legislative Power 
Without Adequate Standards. 

It is elementary constitutional law that a law, whether 
statute or regulation, is invalid if its effects are unreason¬ 
able, arbitrary or capricious, especially in its classifica¬ 
tions, as applied in the individual case. 

Hence, even if this license regulation were found on its 
face to be authorized by statute, it must fall as applied to 
appellant in the circumstances of the case. Appellees admit 
—indeed, insist—that the requirements are substantially 
identical for both lodging house and hotel, except for the 
‘hotel’ definition of the license regulation; therefore, they 
deny appellant the use of the word ‘hotel’ for no discern- 
able reason. This is purely arbitrary. No basis is shown 
or suggested for the discrimination. The business of keep¬ 
ing a hotel is useful, legitimate and harmless per se, and 
in this case appellees were largely responsible for the crea¬ 
tion of the situation in which appellant is placed. 


has less basis, if possible, in the law than does the requirement as to minimum 
number of rooms. It was shown that the license regulations, prior to adoption of 
the regulation involved in this case, made no mention of any such requirement. 
(Jt. App. 96-98), and an “administrative practice” was claimed. (Ibid.) No 
such practice was proved. However, even if such a practice existed, since it was 
not prescribed by regulation, it was unknown to Congress, and no inference can 
be entertained to sustain its validity from subsequent enactments involving the 
subject matter. No statute confers the authority to make it. In this connection 
the words of this Court in Hutchins Ins. Co. V. Hazcn, supra, (70 App. D. C. 
174, 178), are apposite: “. . . the limit of his power is to make rules consistent 
with the provisions of law. He cannot add to, amend, or alter the law by 
regulations”. 

In many localities hotels comprise several separate buildings, and dining rooms 
and kitchens are purposely housed separately. A regulation which would deny 
a license for such a hotel on the ground that dining rooms and kitchens lacked 
interior access to the lobby leading to lodging quarters would be both unreason¬ 
able and unauthorized. 
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Dunigan v. District of Columbia, supra, 59 App. D. C. 
384, 44 F. 2d 892, and other cases cited, supra, pp. 17-18.* 

In Treigle v. Homestead Asso., 297 U. S. 189, at p. 197 
(56 S. Ct. 408, 411; 101 A. L. R. 1284), the Supreme Court 
said, speaking of due process under the police power, that 
“the means adopted must be reasonably adapted” to the 
ends sought and “must not be arbitrary or oppressive7. 

The statute so construed is also open to the objection of 
invalidity for lack of adequate standards to guide adminis¬ 
trative officials. Tick Wo v. Hopkins, 118 U. S. 356, 6 S , Ct. 
1064, 30 L. Ed. 220; Panama Refining Co. v. Ryan, 293 U. S. 
388, 421-427, 55 S. Ct. 241, 248-251 ; Schechter Poultry dorp. 
v. United States, 295 IT. S. 495, 529-530, 539, 55 S. Ct. 837, 
843, 864. 

4. The Court Erred in Holding That the Municipality Was 
Not Liable, and That the Individual Appellees Were 
Not Liable Individually, for Damages Caused Appellant 
in the Facts and Circumstances of This Case. 

The court held the municipality was not liable for dam¬ 
ages caused appellant, and that the individual appellees 
“acted at all times in this cause within the scope of their 
authority, and therefore they are not liable to respond in 
their individual capacities” for such damages. (Jt. App. 
35.) 

This Court held in Cooper v. O'Connor, 69 App. D. C. 
100, 99 F. 2d 135, that generally a ministerial officer who 
acts wrongfully, although in good faith, is liable in a civil 
action, and that generally a ministerial or other officer, 
acting outside the scope of his jurisdiction and without au¬ 
thority of law, is liable for damages for injuries suffered 
by a citizen as a result thereof. This is a somewhat dif¬ 
ferent test than mere scope of authority of a servant. Tfhat 

* Cf. In the matter of John W. Carter, .... App. D. C., decided! Tan. 

18, 1951, dissenting opinion, Note 1: “. . . an ordinary vocation the right to 
pursue which is a basic right and as to which the police power of the state is 
sharply limited.” 
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case, unlike the one at bar, involved federal officials. It 
concerned the discretionary action of a IT. S. Attorney and 
other federal officials in instituting a prosecution, albeit 
erroneously. There the officials were doing their duty but 
the prosecution failed. That is a different case from one 
of municipal officers such as are here involved. The au¬ 
thorities cited by the court do not relate to municipal offi¬ 
cials. Here the case is one of city officials who went out¬ 
side of and beyond their duty or intentionally failed or 
refused to perform it. Under the pretrial order (Jt. App. 
24) appellant was entitled to trial by jury of damages sus¬ 
tained if substantive grounds of liability were disclosed 
at the preliminary trial. If the license issued he had lost 
income from the property; if not, the improvements which 
he had been misled into making were largely a loss. The 
pretrial order also gave him leave to claim the loss of in¬ 
come up to the time of trial of that issue. (Jt. App. 23.) 

The injury was in part created by the action of the three 
individual Commissioners in failing to amend the build¬ 
ing code in pari materia when they prescribed the new 
license regulation, and was ratified when they approved 
the denial of the hotel license to appellant. The Director 
of Inspection (head of the building department) was re¬ 
sponsible because he permitted the work to proceed after 
he knew of the adoption of the license regulation, with 
which he knew the premises could not comply under the 
building plans he had approved to qualify the building for 
hotel use; for issuing the certificate of occupancy for a 
hotel after the work was completed and approved by him. 
The Superintendent of Licenses was responsible for refus¬ 
ing to issue the license with full knowledge of the facts, in 
reliance on the provisions of the subsequently adopted 
license regulation and in the face of the certificate of oc¬ 
cupancy for a hotel. He chose with his eyes open to dis¬ 
regard the facts and that official certificate. In view of its 
issuance he was on notice that the premises met all tests 
of statutes and building regulations applicable to a hotel. 
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Brown v. Rudolph, 58 App. D. C. 116, 25 F. 2d 540, would 
perhaps protect these officials from individual liability if 
they had been acting, or failing to act, pursuant to a statute, 
but the rule of that case does not protect them when they 
proceed under a mere regulation and exceed their lawful 
jurisdictions. If the Commissioners had lawful jurisdic¬ 
tion to prescribe a license regulation such as they pur¬ 
ported to adopt in this case, they were under the duty to 
prescribe such regulation completely and effectively, and 
not in part only and omitting that portion thereof which 
inhered in the operative provisions of the so-called build¬ 
ing code, and thereby cause damage such as occurred in 
this case. Disregarding form, they dealt with part of the 
subject matter only, and the result left the effective regu¬ 
lations in such incomplete and ambiguous condition that, 
as actually happened in this case, a person might proceed 
to expend large sums for building work under official au¬ 
thorization to construct a hotel, receive official approval and 
authorization when the work was done to use the premises 
as a hotel, yet be denied a license thereafter to operate the 
hotel. The result is such wrongful neglect to perform the 
duty to prescribe a complete regulation of the subject 
matter that the Commissioners should be held liable to 
the person injured thereby. Acting at least quasi-legisla- 
tively, the Commissioners might be held free from liability 
if they had failed to “legislate” at all, or if they had “legis¬ 
lated” fully as to the subject matter, albeit erroneously, 
but when they pretended to “legislate” at all, under a 
delegation of power such as here involved, they should not 
be permitted to ignore the inevitable and foreseeable con¬ 
sequences of their acts which resulted in private injury. 
Cf. Seifert v. Brooklyn, 101 N. Y. 136, 4 N. E. 321. 

The two subordinate officials whose conduct directly oc¬ 
casioned the damage, should not be released from liability, 
since they proceeded with full knowledge of the facts and 
their acts directly caused the injury. 
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The court seemed to consider that municipal officials 
could be held liable only if their action or inaction related 
to matters wholly foreign to their ordinary duties; that 
they were inviolate if their conduct had color or relation 
to their ordinary duties, no matter how far in excess of 
their authority, wrongful, or remote. Such is not the law. 
Even a ministerial officer is bound to make some inquiry 
as to the circumstances in which his functions are to be 
discharged. He cannot proceed in disregard of facts and 
law and be immune from personal responsibility. 

Amy v. Supervisors, 11 Wall. 136, 138, 20 L. Ed. 101, in 
which the court said, “A mistake as to what his duty is 
and honest intentions will not excuse it”. Consolidated Apt. 
House Co. v. Mayor, etc., of Baltimore, 131 Md. 523, 102 A. 
920, L. R. A. 1918C, 1181; Comm. v. Blackburn (Kv.), 122 
S. W. 818; Stiles v. Mun. Council of Lowell, 233 Mass. 174, 
182, 123 N. E. 615, 616, 4 A. L. R. 1365, 1368. 

5. The Findings of Fact Made by the Court Are Defective, 
Fail to Find Material and Undisputed Facts, and the 
Conclusions of Law Are Mixed With Alleged Facts. 

The court failed to find specifically the following mate¬ 
rial facts: 

a) That appellant performed the bulk of the construc¬ 
tion work involved solely in order to qualify the premises 
for hotel purposes, and that such work added little or 
nothing to the value of the property for any other pur¬ 
pose. (Jt. App. 60-62, 63-64, 68-69.) 

b) That appellant lost a lease of the premises which he 
had made to a tenant for hotel purposes because of the 
failure to issue a hotel license, and thereafter operated the 
premises himself at a loss as a lodging house. (Jt. App. 
68-71, 73-74.) 

The following findings of fact and conclusions of law 
are defective for the reasons stated: 
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Findings of Fact (Jt. App. 27-33) 

12. The sum spent for improvements mentioned therein 
did not purport to be the total of such expenditures but 
merely evidence that a substantial sum was expended, vfas 
specifically shown as part only of the total, because ijhe 
issue of actual amount of damages was not before the court 
at the trial. (Jt. App. 43, 45, 80-81.) 

13 . Fails to find the undisputed fact that when the im¬ 

provements were completed, and certificate of occupapcy 
issued, the building was fully qualified for hotel license in 
the respects set forth in said finding. (Jt. App. 22-23, 112- 
113.) j 

16 . Fails to find that the plans showed at the time when 
they were originally approved that the building would con¬ 
tain 18 sleeping rooms only and that there was no interior 
connection between dining room and lobby, and that the|se 
facts were knowm at all material times to the building de¬ 
partment. As written, the finding could be interpreted to 
mean that these facts became known only after the work 
was completed. 

18 . Fails to find the proved fact that the new licence 
regulation was unavailable even to the local Bar Associa¬ 
tion committee appointed for the purpose of making avail¬ 
able, at least to members of the bar, the text of municipal 
regulations. (Jt. App. 124-127.) Fails to find the fact, 
proved by appellees themselves, that appellant w r as nbt 
given notice or a copy of said license regulation until after 
he telephoned for the same in June 1949, after the con¬ 
struction work was completed and he had applied for cer¬ 
tificate of occupancy. (Jt. App. 110-111.) Fails to fiiid 
the fact that the final text of the regulation was not pub¬ 
lished at all even in a newspaper. (Jt. App. 113, 129.) 

20. Fails to find the admitted fact that the hotel defini¬ 
tion of said license regulation was taken from the Alcoholic 
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Beverage Control Act (Code, 1940, sec. 25-103j). (Jt. App. 
20-21, 102-105.) 

22. Finds erroneously that “one or two months prior” to 
the date on which application was made for the certificate 
of occupancy issued to appellant for hotel purposes, he 
was told of said new license regulation. The sum of the 
evidence is that he was told of it within one month of said 
application, if not later. (Jt, App. 92, 112-113.) 

This finding is irrelevant as to the alleged former statu¬ 
tory definition of ‘hotel’ for license purposes, because the 
statute did not contain the requirements claimed by ap¬ 
pellees, and the alleged administrative practice was not 
proved; and, furthermore, the structural changes involved 
were made expressly to qualify as a hotel. 

23 . Irrelevant, and if material fails to find all the ap¬ 
plicable provisions of such alleged preceding regulations at 
the time, a time prior to any issue in the case. Without 
basis in the record, for the alleged administrative practice 
was not proved. No basis for this finding will be found 
in the record. 

24 . Irrelevant because not wfithin the issues either under 
pleadings or pretrial order, and fails to find the admitted 
fact that appellant’s building ‘ ‘ contains a lobby and restau¬ 
rant which may be used by guests.” (Jt. App. 18, para. 12, 
Ans.) 

25 . The last sentence is contrary to fact. Admissions of 
appellees in the pretrial order (Jt. App. 20-21, 102-105) 
and the record at large show that the definition of ‘hotel’ 
in the license regulation was in fact “promulgated by the 
Commissioners pursuant to ’ ’ the authority contained in the 
whole of the General License Law (chap. 23, Title 47, Code, 
1940), and not merely sec. 47-2328 thereof. (Jt. App. 90- 
105.) It is questionable that this is a finding of fact at all, 
but if so it is clearly erroneous. 
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Conclusions of Law (Jt. App. 34-35) 

3. If anything, this is a finding of fact, but is irrelevant. 

6. This is, if anything a finding of fact. It is clearly erro¬ 
neous. Since it was admitted that appellant’s premises 
were licensed as a lodging or rooming house prior to the 
time that he undertook the plan of improvements to qualify 
them for hotel purposes, there was no need to incur the 
expense for such extensive construction work in order to 
continue to operate as theretofore. Repairs of the premises 
for rooming house purposes, if advisable, required no such 
extensive changes as were performed in order to qualify 
for hotel license. Such repairs might have been made jvith 
no changes in structure and only minor expense. The build¬ 
ing permit issued at the outset was specifically for hotel 
purposes, as was the certificate of occupancy issued ajfter 
the work was done. Appellant lost his lessee because; he 
could not get a hotel license, and thereafter operated the 
business himself at a loss as a rooming house only. (Jt. 
App. 68-71, 73-74.) 

7. This is argumentative, “factual” in nature, but con¬ 
trary to fact. Not only is it unsupported by the record, but 
the undisputed or clear evidence is to the contrary, Efven 
if true in fact, it is palpably irrelevant, for the reason that 
it is admitted, and found, that the requirements mentioned 
in this “Conclusion of Law” were the same for both lodg¬ 
ing house and hotel, and the court omits to mention the 
undisputed fact that appellant already had a lodging house 
license for the premises under the earlier regulation before 
the construction and changes to qualify for hotel license. 
There was no evidence that the premises did not comply 
“with egress and safety standards for lodging houses” 
before the work began, but the contrary. 

8. If this is a Conclusion of Law at all, it is erroneous 
and irrelevant. See sec. 5-422, Code, 1940. Compliance 
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was shown, or admitted, with all requirements for hotel 
license other than those of the new license regulation. 

Respectfully submitted, 

Ewixg Laporte 
Attorney for Appellant 
National Press Bldg. 
Washington 4, D. C. 
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APPENDIX 

District of Columbia Code, 1940 edit. 

“Title 47.— Taxation and Fiscal Affairs 
“Chapter 23. —General License Law 

“Sec. 47-2301. Licenses required for business or profes¬ 
sion—Application—Transfer of License 
—Signing and sealing. 

“No person shall engage in or carry on any business, 
trade, profession, or calling in the District of Columbia for 
which a license fee or tax is imposed by the terms of this 
chapter without first obtaining a license so to do. . . 

“Sec. 47-2302. Compliance with fire escape laws £md 
regulations . required before license is 
issued. 

“No license shall be issued to any person for the opera¬ 
tion of a business in any building or part thereof contain¬ 
ing living or lodging quarters of any description required 
to be licensed under authority of this Act, nor for any place 
of public assembly required to be licensed as hereinafter 
provided, nor for any other building or place mentioned in 
sections 5-317 to 5-323, required to be licensed as herein¬ 
after provided or required to be licensed in any other Act 
of Congress, until. . . 

(The provisions of Title 5 mentioned in the foregoing 
are part of Chapter 3 thereof entitled “Fire Escape and 
Safety Provisions”, of which Chapter sec. 5-312 is entitled 
“Definitions”, and sub-section (d) of which reads: 

“(d) The term ‘hotel’ means a building in which meals 
are served and rooms are provided for the accommodation 
of ten or more transients.”) 

“Sec. 47-2307. Construction and definition of terms. 

“. . . Provided, That nothing in this chapter shall be in¬ 
terpreted as repealing any specific Act of Congress or a.ny 
of the police or building regulations of the District of Co¬ 
lumbia regarding the establishment or conduct of the busi¬ 
nesses, trades, professions, or callings named in this chap¬ 
ter, and not inconsistent with the provisions of this chap¬ 
ter.” 
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“Sec. 47-2328. Classification of buildings containing liv¬ 
ing quarters for licenses—Fees—Build¬ 
ings exempt from license requirement. 

“The Commissioners of the District of Columbia are au¬ 
thorized and empowered to classify, according to use, 
method of operation, and size, buildings containing living 
or lodging quarters of every description, to require licenses 
for the business operated in each such building as in their 
judgment requires inspection, supervision or regulation by 
any municipal agency or agencies, and to fix a schedule 
of license fees therefor in such amount as, in their judg¬ 
ment, will be commensurate with the cost to the District 
of Columbia of such inspection, supervision or regula¬ 
tion: . . 

“ Sec. 47-2345. Promulgation of regulations authorized 

—Revocation of licenses. 

“The commissioners are further authorized and em¬ 
powered to make any regulations that may be necessary 
in furtherance of the purpose of this chapter and to revoke 
any license issued hereunder when, in their judgment, such 
is deemed desirable in the interest of public decency or 
the protection of lives, limbs, health, comfort, and quiet 
of the citizens of the District of Columbia, or for any other 
reason they may deem sufficient. ’ ’ 


“Title 25. —Alcoholic Beverages 
“Chapter 1 . — Alcoholic Beverage Control Act 
“Sec. 25-103. Definitions. 

“ (j) The word * hotel’ means a suitable building or other 
structure ... in which thirty or more rooms are used for 
the sleeping accommodations of such transient guests . . .” 
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QUESTION PRESENTED 

The question presented is whether the District Court 
erred in dismissing appellant’s complaint for mandamus 
to compel appellees to issue a hotel license for appellant ts 
building, application for which was denied by appellees far 
the reason that said building does not comply with the re¬ 
quirements either of the prior License Law, as adminis¬ 
tratively construed, or of the duly promulgated regulations 
authorized by the Amendment to the License Law approved 
July 22, 1947, relating to such license. 





INDEX 



Subject Index 


page 


Counter Statement of the Case--- 

Summary of Argument_ 

Argument: 

I. Appellees Are Not Estopped to Deny Appellant's Application 

For Hotel License _ 

II. The Definition oj “Hotel'' Contained in the License Regulation is 
Authorized by Statute and is Reasonable and Valid _ 

III. The Statute Provides Adequate Standards _ 

IV. The Trial Court Correctly Held the Municipality and the In¬ 

dividual Appellees Were Not Liable in Damages _ 

V. The Findings of Fact are Predicated Upon Undisputed Evidence 
and are in Conformity with the Federal Rules of Civil 

Procedure _ 

Conclusion _ 

Cases Cited 


Adler v. Northern Hotel Co., 180 F. 2d 742 ___19 

Berry v. District of Columbia, 32 App. D. C. 96___ 14 

Borden’s Farm Product Co. v. Baldwin, 293 U. S. 194, 55 S. Ct. 1S7, 79 

L. Ed. 281 __- 

Clark v. Paul Gray, Inc., 306 U. S. 583, 59 S. Ct. 744, 83 L. Ed. 1001_ 

Cooper v. O’Connor, 69 App. D. C. 100, 99 F. 2d 135_21, 

Current News Features v. Pulitzer Pub. Co., 81 F. 2d 288, 291 _ 

District of Columbia v. Cahill, 60 App. D. C. 342, 54 F. 2d 453 6, 9, 11, 12, 13, 
Douffas et al v. Johnson, 83 Fed. Supp. 644 _ 


Harris v. District of Columbia, 256 U. S. 650, 65 Law Ed. 1146, 41 S. Ct. 

610 ----- 

Laughlin v. Cummings, 70 App. D. C. 192, 105 F. 2d 71_ 

Leventhal v. District of Columbia, 69 App. D. C. 229, 100 F. 2d 94_ 

Lichter v. United States, 334 U. S. 742, 785. 68 S. Ct. 1294, 92 L. Ed. 1694 


1 

6 


7 

14 

20 

21 


23 

26 


20 

23 

15 

16 
22 

7 

14 

21 

21 

16 

16 

20 


l 


















ii INDEX.—Continued 


PACE 

Lindslcy v. Natural Carbonic Gas Co., 220 U. S. 61, 78, 31 S. Ct. 337, 

55 L. Ed. 369 _ 15 

Loube v. District of Columbia, 67 App. D. C. 322 92 F. 2d 473 - 21 

Metropolitan Casualty Ins. Co. v. Brownell, 294 U. S. 580, 55 S. Ct. 538, 

79 L. Ed. 1070 _ 15 

National Hospital Service Soc. v. Jordan, 76 U. S. App. D. C. 26, 128 F. 

2d 460 _ 14 

Oedekerk v. Muncie Gear Works, Inc., 179 F. 2d 821, 823 - 24 

Pacific States Box Basket Co. v. White, 296 U. S. 176, 185, 80 L. Ed. 

138, 56 S. Ct. 159 _15,16 

Rapid Transit Co. v. New York, 303 U. S. 573, 58 S. Ct. 721, 82 L. Ed. 

1024 _ 16 

Savage v. District of Columbia, 54 A. (2d) 562, 566 _ 25 

Schilling et al. v. Schwitzer-Cummins Co. 79 U. S. App. D. C. 20, 22, 142 

F. 2d 82, 84 _ 23 

Tillman v. District of Columbia, 58 App. D. C. 242 - 21 

United States v. Rock Royal Co-op., 307 U. S. 533, 574, 59 S. Ct. 993, 83 

L. Ed. 1446 _ 21 

Weeks v. Henrich, 40 App. D. C. 46_ 14 

White v. Brinkman, 23 Cal. App. 2d, 307, 73 P. 2d 254 _ 22 

Ziffrin Inc. v. United States, 318 U. S. 73, 79, 63 S. Ct. 465, 87 L. Ed. 621 10 

Statutes Cited 

Act of March 19,1906, as amended, 48 Stat. 846; Sec. 5-312 (d)- 17 

Act of July 1, 1902,'as amended July 1, 1932, 47 Stat. 550; 

Sec. 47-2328, D. C. Code 1940 _3,18 

Sec. 47-2329, D. C. Code 1940 _ 3 

Sec. 47-2330, D. C. Code 1940 _ 3 

Sec. 47-2344 D. C. Code 1940 . 20 

“Act of July 2, 1902, as amended July 1, 1932 * * *” 

Sec. 47-2344, D. C. Code 1940 _ 20 

Act of January 24, 1934, as amended, 48 Stat. 319; Sec. 25-103 (j) D. C. 

Code 1940 _ 17 

Act of March 1, 1920, 41 Stat. 500 - 9 

Act of December 2, 1941, as amended, 62 Stat. 205; Sec. 45-1602 (2) (e), 

D. C. Code 1940, Supp. VII- 18 

Act of July 22, 1947, 61 Stat. 402 

Sec. 47-2302 D. C. Code 1940, Supp. VII_ 12 

Sec. 47-2328 (and note), D. C. Code, Supp. VTI_3, 16, 19 

Miscellaneous 

Webster’s New International Dictionary_ 19 

Words and Phrases (Perm. Ed.) 672 _ 19 

43 C. J. S. 1129_ 19 

McQuillan, 2d Ed.—Revised, Vol. 6, § 2803, p. 1077 _ 21 
































IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 
No. 10,856 

Louis J. Courembis, Appellant, 
v. 

District of Columbia, a Municipal Corporation, John 
Russell Young, Guy Mason, and Gordon R. Young, 
Individually and as Commissioners of the District of 
Columbia, Chatham T. Nottingham, Individually and as 
Superintendent of Licenses of the District of Columbia, 
and Robert H. Davis, Individually and as Director of 
Inspection of the District of Columbia, Appellees. 

BRIEF FOR APPELLEES 

COUNTER STATEMENT OP THE CASE 

Appellant is engaged in the business of buying, renovat¬ 
ing and selling real estate properties (App. 60), and has 
been engaged in owning and operating licensed premises 
for many years. In July, 1946, appellant purchased prem¬ 
ises 202 First Street, S. E. (App. 60), a three story build¬ 
ing located at the corner of First and B Streets, S. E. For 
many years the ground floor had been used as a restaurant. 
Appellant leased the building to tenants who operated the 
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ground floor as a restaurant and the second and third floors 
as a rooming house (App. 60). The plumbing and electrical 
wiring of the building were in “bad shape” (App. 106). 
The heating system was broken and did not heat the build¬ 
ing and it was necessary for the tenant to purchase electric 
heaters to provide heat for the occupants of the upper floors 
(App. 106). The ceiling was broken to pieces (App. 106). 
There were a lot of rats (App. 109). The tenant had re¬ 
ceived letters from the Rent Control Administration di¬ 
recting him to repair the building (App. 106). 

At the time appellant acquired the building it did not 
comply with the license requirements, as they had been 
administratively interpreted, for a hotel (App. 96, 97, 98, 
100) in that there was no interior connection between the 
sleeping quarters and the first floor restaurant (App. 96). 
The only access to the second and third floors was provided 
by a stairway approximately in the center of the building 
leading directly from a doorway, separate from the res¬ 
taurant entrance, which opened onto the sidewalk of B 
Street (App. 78). 

The requirements of the Fire, Egress, and Building 
Regulations applicable to a building of the size and type of 
appellant’s building are the same for a hotel as for a lodg¬ 
ing house (App. 112). Appellant was familiar with the 
requirements of the Fire and Egress Regulations (App. 
65). In 1936 appellant was interested in Courembis 
Brothers Corporation which owned the building at 11th 
and M Streets where a fire occurred in which three people 
were burned to death because of inadequate fire escapes 
(App. 65). 

In July, 1948, appellant took over the operation of the 
building (App. 60) and employed an architect to draw plans 
primarily for the enlargement of the restaurant (App. 66), 
and for the alteration of the building from lodging house to 
hotel (App. 60). Appellant also employed a contractor to 
perform a part of the work (App. 78). On July 27, 1948, 
appellant applied for a building permit and on August 12, 
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1948, such permit was issued (App. 121,122). Subsequently 
changes were made in the plans and additional buildfcng 
permits were issued (App. 39). The work was started| in 
August, 1948 (App. 39). The contractor removed the flight 
of steps leading to the upper stories and the wall separat¬ 
ing the two restaurant rooms and installed an I-beam, there¬ 
by making one large room for the restaurant (App. 61). 
To provide access to the second and third floors a n|ew 
flight of steps was constructed on the other, or First Street, 
side of the building in a place where there was originallly 
an open light court or well. This new stairway was en¬ 
closed. The enclosure around the stairs extended all the 
way to the roof, creating a structure known as a fire tower 
(App. 78). Appellant also fireproofed the inside and out¬ 
side w r alls of the second and third floor rooms and the entire 
building (App. 67), installed a bell system of fire warnijng 
(App. 61), moved the fire escape to another location (App. 
61), installed running water (App. 62) and replaced the 
unsatisfactory heating system with an oil burner (App. 62). 
The repair and alteration work was completed in July, 
1949 (App. 39). When the alteration and repair work was 
completed there remained only 18 of the original 20 rooms 
on the second and third floors (App. 63) which had no jn- 
terior connection with the restaurant on the ground flpor 
(App. 97). 

By the Act approved July 22, 1947 (Section 47-2328 and 
note, D. C. Code 1940, Supp. VII; App. 33) the pro¬ 
visions of the License Law of 1932 defining and 
fixing license fees for hotels, apartment houses and lodging 
houses (Sections 47-2328, 47-2329 and 47-2330, D. C. Code 
1940) were repealed and in substitution therefor the Coi(n- 
missioners of the District of Columbia were authorized to 
classify buildings containing living or lodging quarters ajc- 
cordng to use, method of operation and size, to requite 
licenses for the businesses operated in such buildings, and 
to fix fees therefor. Previous to the enactment of th^t 
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legislation the Commissioners of the District of Columbia 
had appointed a committee, of which Milton D. Korman, As¬ 
sistant Corporation Counsel, D. C., was chairman, to study 
the subjects of multiple-housing and the license fees that 
were being charged therefor. After approval of the Act of 
July 22, 1947, the Committee invited representatives of in¬ 
dustries that might be affected, including representatives 
of the Washington Real Estate Board, small housing op¬ 
erators, the Washington Building Congress, and the Build¬ 
ing Managers Association, to consult with it and to express 
their views. At such gatherings as many as sixty persons 
were present. The Committee prepared a draft of proposed 
definitions of various classes of multiple-housing facilities 
(App. 91). The definitions of “hotel” contained in numer¬ 
ous Acts of Congress were considered by the Committee. 
The Committee finally drafted its own definition of “hotel”, 
following most closely that contained in the Alcoholic Bev¬ 
erage Control Act (App. 102) and recommended that it be 
adopted by the Commissioners. The proposed new regula¬ 
tions were submitted to the Commissioners, who ordered 
that there be a public hearing in the District Building on 
September 7, 1948. An official publication was made in the 
Washington Post of August 2, 1948, with respect to such 
hearing (App. 91, 92). With the approval of the Hotel- 
men’s Association and all of the operators who appeared at 
the public hearings in the Board Room of the District Build¬ 
ing, the definition of “hotel” drafted by the committee was 
approved by the Commissioners (App. 102). 

Following the public hearing, the Commissioners on Sep¬ 
tember 14, 1948, adopted regulations defining “apart¬ 
ment”, “apartment house”, “bachelor apartment”, “room¬ 
ing house”, “lodging house”, “tenement”, “tenement 
house”, “boaring house”, “hotel”, and “convalescent or 
nursing home” (App. 130, 131, 132), and specifying the 
facilities required to be provided as prerequisite to the 
licensing of buildings for the uses so defined. The Super¬ 
intendent of Licenses was charged with distribution of 




these regulations. He had approximately 10,000 mimeo¬ 
graphed copies made of the regulations, and mailed a copy 
to each and every operator of a rooming, lodging, tenement, 
hotel and boarding house. He had on hand at the time of 
trial for public distribution approximately 1,500 copies of 
such regulations and in the past year has given out approxi¬ 
mately 800 copies thereof. In addition, a copy of the 
regulations was posted on the bulletin board in his office. 
The Superintendent of Licenses mailed a copy of said regu¬ 
lations to Mr. Chang Soon Kim (App. 88, 89), the then 
tenant of the upper floors of appellant’s building (App .71). 

Section XX of the duly adopted Zoning Regulations (post 
p. 27) prohibits the use by any person of any building for 
any purpose except as a single family dwelling, withou|t first 
obtaining a certificate of occupancy certifying that such use 
complies with the requirements of the Zoning Regulations. 
On July 8, 1949, appellant in compliance with Sectioji XX 
of the Zoning Regulations (post p. 27) applied to Appellee 
Davis for a certificate of occupancy for use of his budding 
as a hotel. Said application which bore on its facie the 
warning “It is understood and agreed that the Certificate 
of Occupancy issued hereunder does not take the place of 
any required license, * * # ” (App. 134), was received by 
J. J. Ilgenfritz, Deputy Director of Inspection, who en¬ 
dorsed on the face thereof over his signature, “O.K. for C 
of O although applicant notified it does not comply with 
license requirements ” (App. 135). On July 12, 1949, ap¬ 
pellant obtained such certificate of occiipancy (App. 62) 
certifying that the use of the second and third floors of ap¬ 
pellant’s building for hotel purposes (App. 119) was per¬ 
mitted in the First Commercial 60 C Zone. The certifi¬ 
cate of occupancy bore on its face the statement “This certi¬ 
ficate does not take the place of any license required by law 
* • * ” (App. 119). 

A month or two months before appellant applied for his 
occupancy permit he attended a conference in the office of 
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the Building Inspector, at which were present Mr. Kinney, 
an engineer in the Department of Inspection, Mr. Ilgenfritz, 
Deputy Director of Inspections, and Mr. Korman (App. 92, 
93). On that occasion appellant asked Mr. Korman if there 
was anything that could be done to get him a license for his 
building as a hotel. Mr. Korman informed appellant that 
his building did not comply with the regulations which had 
promulgated by the Commissioners (App. 93). 

Before the repairs and alterations were made appellant 
received as rental for the building $600 per month (App. 
70, 106) and the tenant paid the cost of heat, light, water, 
repairs and insurance (App. 108,109). After completion of 
the alteration and repair work appellant leased the build¬ 
ing for $1,600 per month, of which $1,000 was for the ground 
floor restaurant (App. 71). 

After obtaining the certificate of occupancy the appel¬ 
lant applied for a hotel license for his building. That 
license was refused. Appellant thereupon appealed to the 
Commissioners from denial of hotel license, and from the 
action of the Commissioners approving the denial of license 
appellant brought this action (App. 39) for injunction to 
compel the issuance to him of a license to conduct or operate 
a hotel on premises 202 First Street, S. E., Washington, 
D. C. (App. 9). From the order of the District Court dis¬ 
missing the action this appeal was taken. 

SUMMARY OF ARGUMENT 

Appellant’s building, with only 18 rooms for transients, does 
not comply with the License Regulations which define a hotel as 
a building having 30 rooms for transients and facilities for fur¬ 
nishing food for guests, and appellees are not estopped to deny 
appellant’s application for such license. The case of District of 
Columbia v. Cahill, 60 App. D. C. 342, has no application to the 
facts of this case. 

The Act of Congress approved July 22, 1947, and the regula¬ 
tions promulgated by the Commissioners thereunder arc reason¬ 
able and valid. 




In adopting the license regulations, and in issuing and denying 
licenses the appellees acted within the scope of their authority and 
and are not liable to respond in damages for acts done in the per¬ 
formance of their official duties. 

The Findings of Fact and Conclusions of Law made by the 
Trial Court are supported by substantial evidence. 

ARGUMENT 

I I 

Appellees Are Not Estopped to Deny Appellant’s Application 

For Hotel License 

Appellant, being the owner of premises 202 First Street, 
S. E., employed an architect to prepare plans intended prim¬ 
arily to provide for the enlargement of the restaurant on 
the ground floor of said building (App. 66). The plans as 
drawn provided for the removal of the existing stairyay 
which separated the ground floor restaurant quarters into 
two rooms, the installation of an I-beam, the erection of a 
fireproof stairway in what previously was the light well at 
the rear of the building, and repairs to the plumbing, elec¬ 
trical and heating systems of the building. The architect 
testified that in drawing the plans his purpose was to try 
to make the building into a hotel (App. 76). The build jug 
permit was granted. After the alteration and construction 
work was completed appellant applied for an occupancy 
permit, stating in the application therefor that he desired 
to use the premises as a hotel. An occupancy permit au¬ 
thorizing the use of the second and third floors of the build¬ 
ing for hotel purposes was granted (App. 11). Because ap¬ 
pellees issued to him the permits applied for, appellant con¬ 
tends that appellees are estopped to refuse to issue to him 
a hotel business license for his building, even though the 
building, as repaired and altered, does not comply with the 
duly adopted regulations relating to such license. 

In Current News Features v. Pulitzer Pub. Co., 81 F. ^d 
288, 291 the Eighth Circuit stated the essential elements of 
estoppel in pais as follows: 
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“The estoppel claimed belongs to the class 
known as estoppel in pais. The elements of such 
estoppel are fairly well established. In 21 C. J. p. 
1119, the statement is made: 

<<<••• There must exist a false representation 
or concealment of material facts; it must have been 
made with knowledge, actual or constructive, of the 
facts; the party to whom it was made must have 
been without knowledge or the means of knowledge 
of the real facts; it must have been made with the 
intention that it should be acted upon; and the 
party to whom it was made must have relied on or 
acted upon it to his prejudice . 1 ” 

None of those elements is present here. 

Appellant makes no claim that he was induced by any 
representation or concealment of facts by appellees, false or 
otherwise, to embark upon the process of altering and im¬ 
proving his building or that he acted on such a representa¬ 
tion or concealment of facts. The decision was his alone. 
In this connection, bearing in mind that appellant is an ex¬ 
perienced operator in the real estate field, it would appear 
that the necessity for making-repairs to a building in the 
condition in which his was described as being (App 106, 
107) if only to preserve his investment, would have been 
obvious to appellant. 

With respect to the element that appellant must 
show that he was without knowledge or means of 
knowledge of the real facts, appellant conceded on cross 
examination that he was familiar with the practice in the 
District of Columbia which required that he obtain a busi¬ 
ness license in addition to an occupancy certificate when he 
desired to engage in business (App. 68). Yet his first in¬ 
quiry respecting license requirements was sometime prior 
to July 14, 1949 (App. 110, 111). On the other hand, on 
August 2, 1948, ten days before appellant obtained his 
building permit (App. 29, 121), appellees published in the 
Washington Post the proposed new license regulations, to¬ 
gether with a notice of a public hearing to be held thereon 
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in the District Building bn September 7, 1948. The regula¬ 
tions as adopted by the Commissioners were published in 
the Evening Star on September 23, 1948, were filed in the 
public libraries, and otherwise were given wide distribution 
(App. 30). From the record it is clear that appellees rqade 
every reasonable effort to put appellant on notice of the 
license requirements, and that appellant made no effort 
to ascertain the “real facts”. 

The case of District of Columbia v. Cahill, 60 App. D. C. 
342, 54 F. 2d 453, upon which appellant relies, does not sup¬ 
port his position. At the outset it is important to note ihat 
the permit involved in the Cahill case was an occupalncy 
permit, and not a business license. The facts are that for 
many years prior to and up to the time of Cahill’s acquisi¬ 
tion of the building there involved, the first floor had been 
used as a garage. Following enactment of the Zoning Act 
of 1920, the district in which that building was located was 
classified as a “residential zone”. In 1926 an occupancy 
permit, authorizing the use of the first floor of the building 
as a garage, was issued by the Inspector of Buildings to the 
appellee. At the same time the Inspector of Buildings ap¬ 
proved plans submitted by Cahill for the repair and im¬ 
provement, without structural alteration, of the building. 
After Cahill had expended in excess of $6,000 in making 
repairs and improvements to the building, had leased the 
building as a garage to tenants for a five-year term, and the 
Inspector of Buildings had issued to them occupancy per¬ 
mits for such use, the neighbors complained to the Comnps- 
sioners of the District of Columbia respecting the use of ;he 
building as a garage. Acting upon such complaints, ihe 
Commissioners sought to revoke the occupancy permits, 
contending that the use of the building prior to the Zoning 
Act was unlawful because no permit to so use the building 
was ever obtained until the issuance of the occupancy per¬ 
mits to Cahill and his tenants. Cahill brought an action 
for injunction to prevent the revocation of the occupanicy 
permits. From the action of the then Supreme Court of the 
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District of Columbia granting the injunction the District 
appealed. In its opinion affirming the judgment of the 
Supreme Court this Court pointed out that the use of the 
building as a garage after the enactment of the Zoning Act 
was lawful as a non-conforming use, and used the language 
quoted in appellant’s brief, pages 12 and 13. 

In the instant case the facts are entirely dissimilar. The 
license here involved is not an occupancy permit, required 
by the Zoning Act and Regulations, but a business license 
required by the License Act, as amended. Appellant’s 
property has never been used as a hotel. Appellant’s build¬ 
ing is not a non-conforming use, but has been used in ac¬ 
cordance with the provisions of the Zoning Act and Regula¬ 
tions. Appellees have not sought to deprive appellant of 
the privilege of using his building for a purpose to which it 
had previously been devoted. On the contrary, appellees 
have refused to issue appellant a hotel license, for the rea¬ 
son that his building does not comply with the applicable 
requirements. The building and occupancy permits, upon 
the issuance of which appellant bases his claim of estoppel, 
were issued by the appellee Davis because under the respec¬ 
tive regulations appellant was entitled to receive them. 
But appellant did not apply to appellee Nottingham, Super¬ 
intendent of Licenses, for a license or for information re¬ 
specting a license, until after he had completed his altera¬ 
tion and improvement work (App. 110, 111). 

It is the position of the Appellees that Appellant has not 
established a right to a hotel license either under the regula¬ 
tions as they existed prior to the change in question or 
under the regulations as they existed after this change 
(App. 97). However, conceding arguendo that plaintiff 
would have been entitled to a hotel license under the regula¬ 
tions as they existed prior to the change herein complained 
of, neverthless under the principle enunciated by the Su¬ 
preme Court of the United States in the case of Ziffrin, 
Inc. v. United States , 318 U. S. 73, 79, 63 S. Ct. 465, 87 L. 
Ed. 621, the regulation as changed is binding upon him. 
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Tlie effect of a change in law or in a regulation upon the 
licensing procedure is set forth by the Supreme Cour{ at 
page 78 of the Ziffrin case, as follows: 

“It is unnecessary, however, to decide whether 
the Commission correctly applied § 210 as original¬ 
ly enacted to such common control as the Commis¬ 
sion found in appellant and Ziffrin Truck Lines, 

Inc. We are convinced that the Commission was re¬ 
quired to act under the law as it existed when its 
order of May 29,1941, was entered. The permit was 
effective for the future and the amendment for¬ 
bade persons under common control holding both 
a permit and a certificate. Previously appellant 
had been operating under an ex parte permit. Pro¬ 
tests to the grant had been made on account of the 
dual operation, the formal hearing was held and 
the question raised by these protests was heard 
at length. A change in the law between a nisi prius 
and an appellate decision requires the appellate 
• court to apply the changed law. Vanderbark v. 
Owens-Illinois Glass Co., 311 U. S. 538, and cases 
cited. Cf. Duplex Printing Press Co., v. Peering, 

254 U. S. 443, 464. A fortiori, a change of law 
pending an administrative hearing must be fol¬ 
lowed in relation to permits for future acts. Other¬ 
wise the administrative body would issue orders 
contrary to the existing legislation.’’ 

It will be noted that in the Cahill case the concerned 
building, located in a residential zone, was being used f[or 
commercial purposes—in other words, it was a non-cqn- 
forming use. As this Court pointed out (p. 343) 

“When appellee in good faith presented his ap- 
lication to the Inspector of Buildings, it became 
the duty of that officer to ascertain whether the 
facts justified the granting thereof.” 


The Inspector of Buildings exercised the jurisdiction vested 
in him and determined as a fact that the building was a 
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non-conforming use. Upon the basis of that determination 
Cahill in good faith expended his money to repair and im¬ 
prove the premises and this Court held that Cahill, having 
relied upon the determination made by the Inspector of 
Buildings, appellants were estopped to revoke the occup¬ 
ancy permit. If the revocation had been permitted to stand, 
Cahill would have been required to change the character of 
use of his building to one permitted in a residential zone. 

In this case the appellees are not undertaking to prevent 
appellant from using his premises for business purposes, 
even for hotel purposes if appellant brings it into compli¬ 
ance with the license regulations. Unlike the non-conform¬ 
ing premises in the Cahill case, appellant is not limited to 
making improvements which do not involve structural al¬ 
teration. Without making structural alteration, appellant 
may continue to use his building for the accommodation of 
transients (App. 131). 

The Cahill case dealt with the right of the District to 
revoke a certificate of occupancy, with the issuance of wdiich 
only the Inspector of Buildings is concerned. This case in¬ 
volves the issuance of a business license. Under the License 
Law of 1932, business licenses are issued by the Superin¬ 
tendent of Licenses, D. C., after the premises of applicants 
have received the approval of concerned District of Colum¬ 
bia agencies 1 in addition to the certificate of occupancy re¬ 
quired by the Zoning Regulations. In the Cahill case, the 

1 Section 47-2302. D. G. Code 1940, Supp. VII, provides: 

“No license shall be issued to any person for the operation of a business 
in any building or part thereof^ containing living or lodging quarters of 
any description required to be licensed under authority of this Act, nor 
for any place of public assembly required to be licensed as hereinafter 
provided, nor for any other building or place mentioned in sections 5-317 
to 5-323, required to be licensed as hereinafter provided or required to be 
licensed in any other Act of Congress, until the Director of Inspection, 
the Chief Engineer of the Fire Department, and any other official of the 
District of Columbia who shall be designated by the Commissioners of the 
District of Columbia, have certified in writing to the Commissioners of 
the District of Columbia or their designated agent that the applicant for 
license has, as to such building or place, complied with all laws enacted 
and regulations made and promulgated for the protection of life and 
property. (As amended July 22, 19-17, 61 Stat. 402, ch. 296. § 1.)” 
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ultimate decision affected only the Inspector of Buildings— 
the effect of the decision was to leave in full force a certifi¬ 
cate of occupancy issued by that officer. In this easel, to 
hold that because the Director of Inspection issued building 
permits and a certificate of occupancy the appellees are 
estopped to deny appellant a hotel license for premises 
which do not comply with the license regulations would set 
at naught the requirements of the License Act designed to 
insure that business operations—and particularly, those 
businesses which provide housing facilities for large grqups 
of people—shall be conducted in compliance with municipal 
regulations promulgated in the exercise of the police power 
for the protection of the public. 

Appellant, in an effort to bring this case -within the prin¬ 
ciples of District of Columbia v. Cahill , 60 App. D. C. 342, 
54 F. 2d 453, upon which he relies, contends that the altera¬ 
tions and improvements that he made to his building added 
little or nothing to the value of the premises for use other 
than as a hotel (Appellant’s Br. p. 13). Appellant further 
argues that the alteration and repair work was unnecessary 
if the building was to be used as a lodging house, since pHor 
to the making of such changes the building had been licensed 
as a lodging house (Appellant’s Br. 14). 

Appellant’s arguments are not supported by the record. 
The undisputed testimony is that before appellant began 
his repair work the building was in a badly deteriora ted 
condition. The plumbing, electrical, and heating systems 
were in “bad shape”. The ceilings were broken (App. 
106). Appellant’s tenant testified that there were “a lot 
of rats” (App. 109). Before, appellant repaired it, the 
entire building was rented for $600 per month, the tenant 
being responsible for supplying heat, water, and repairs. 
After appellant had altered and improved the building, the 
first floor rented for $1,000 per month and the second hnd 
third floors were leased for $600 a month, a total rental of 
$1,600 per month, the appellant being responsible for fur¬ 
nishing heat, water, and repairs. 
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The fact is that since appellant’s building contains only 
18 rooms, and since the sleeping rooms are not connected 
on the interior of the building with the ground fkror restaur¬ 
ant a hotel license could be issued for appellant’s building 
only by violating the terms of the license regulations. In a 
similar situation this Court held, in National Hospital Serv¬ 
ice Soc. v. Jordan , 76 U. S. App. D. C. 26, 128 F. 2d 460: 

“* * # ‘The petitioner, who was chargeable with 
knowledge of the prohibition of the statute, may 
not invoke an estoppel to impose a liability which 
the statute forbids.’ Similarly this appellant may 
not invoke an estoppel to obtain a license which the 
statute forbids. It has no ‘legal right’ to a li¬ 
cense.” 

Appellant seeks to avT>id the force of the decision in the 
National Hospital case by arguing that this Court refused to 
apply estoppel to violation of a statute, whereas in the 
Cahill case only a regulation was involved. But in using 
the quoted language this Court made no such distinction; 
in fact, two of the cases cited by the Court in support of its 
conclusions involved the construction of the Building Regu¬ 
lations of the District of Columbia. 2 

Under all the facts of the case, the doctrine of estoppel 
has no application. 


II 

The Definition of “Hotel” Contained in the License Regulation 
is Authorized by Statute and is Reasonable and Valid 

In that section of his brief in which he attacks the defini¬ 
tion of hotel Appellant purports to summarize the Appel¬ 
lees’ position. This is done with supreme inaccuracy. 
What Appellees did say was that in so far as the fire safety 
regulations are concerned those same fire safety regulations 


2 Berry v. District of Columbia, 32 App. D. C. 96, Weeks v. Heurich, 40 App. 
D. C. 46. 
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would be applicable both to the type of lodging house that 
appellant already has and equally to a building operated as 
a hotel. Therefore, when Appellant elected to improv^ the 
size and floor area of his restaurant and in so doingf re¬ 
moved the interior staircase previously located in the res¬ 
taurant portion of his building, he was required by necessity 
to locate such stairwell in another portion of his building. 
When he made this election he was required by the fire 
safety regulations of the District of Columbia to build a 
fire-proof stairwell (App. 67). The regulations, called the 
fire safety regulations, applicable to this type of building 
were the same for a hotel as for a lodging house (App. 112). 

The rules respecting classification have clearly been 
stated both by this Court and by the Supreme Court of the 
United States in many previous decisions. The rule is that 
if any state of facts reasonably can be conceived that would 
sustain the classification, the existence of that state of facts 
at the time the law was enacted must be assumed. 

Lindsley v. Natural Carbonic Gas Co., 220 U. S. 

61, 78, 31 S. Ct. 337, 55 L. Ed. 369. 

It has been said that “* * * who assails the classification 
must carry the burden of showing by a resort to comjnon 
knowledge or other matters which may be judicially noticed 
or to other legitimate proof, that the action is arbitrary”. 

Borden’s Farm Product Co. v. Baldwin, 293 U. S. 

194, 209, 55 S. Ct. 187, 79 L. Ed. 281. 

“The burden is not sustained by making allegations 
which are merely the general conclusion of law or fact” 
but “the facts relied upon must be specifically set for:h”. 

Pacific States Box & Basket Co. v. White, 296 U. S. 

176, 185, 80 L. Ed. 138, 56 S. Ct. 159. 

The basic rule has been the subject of constant repeti¬ 
tion by the United States Supreme Court. 

See Metropolitan Casualty Ins. Co. v. Brownell, 

294 U. S. 580, 55 S. Ct. 538, 79 L. Ed. 1070. 
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Clark v. Paul Gray, Inc., 306 U. S. 583, 59 S. Ct. 

744, 83 L. Ed. 1001. 

Rapid Transit Co. v. New York, 303 U. S. 573, 58 
S. Ct. 721, 82 L. Ed. 1024. 

This principle is equally applicable to administrative regu¬ 
lations. 

See Pacific States Box <£ Basket Co. v. White, 
supra. 

There is a further rule of construction that is applicable 
at this point. It is the rule that the presumption of validity 
attends official action. 

See Leventhal v. District of Columbia, 69 App. 

D. C. 229, 100 F. (2d) 94. 

Laughlin v. Cummings, 70 App. D. C. 192, 105 F. 

2d 71. 

Certainly, in the case now under consideration the Com¬ 
missioners did not arbitrarily and without any reason 
adopt the requirement that hotels must have at least 30 
rooms reserved exclusively for transient guests. The 
process by which the definition of “hotel” was arrived at 
was described as follows by Milton D. Korman, Esq., Chair¬ 
man of the Committee appointed by the Commissioners 
under the Act approved July 22, 1947 (App. 33): 

“It is a fact, Mr. Laporte, that the committee con¬ 
sidered several definitions of ‘hotel,’ as contained, 

1, in the old License Law of 1932; two, as contain¬ 
ed in the Fire Escape Act, as amended, which is 
found in Section 5-312 of the Code; three, as con¬ 
tained in the Rent Control Law, which is in the 
Supplement to the Code—I don’t recall the sec¬ 
tion ; four, as contained in the Alcoholic Beverage 
Control Act. All are enactments by Congress. 

All contain different definitions of ‘hotel.’ We con¬ 
sidered all of those and adopted the one which most 
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nearly is like, but not exactly like, the definition of 
‘hotel’ as contained in the Alcoholic Beverage Con¬ 
trol Act; and that was by recommendation, con¬ 
sent, and approval of the Hotelmen’s Association 
and all operators who appeared at the public hear¬ 
ing before the Commissioners.” (App. 102) 

In the several Acts referred to by Mr. Korman, Congress 
defined “hotel” as follows: 

Fire Escape Act of 1906, as amended, (Sec. 5-312 
(d), D. C. Code 1940): 

“The term ‘hotel’ means a building in 
which meals are served and rooms are pro¬ 
vided for the accommodation of ten or more 
transients.” 

Alcoholic Beverage Act of 1934 (Sec. 25-103 (j) 

D. C. Code 1940): 

“The word ‘hotel’ means a suitable building 
or other structure, approved by the board, in¬ 
cluding such suitable space outside of the 
building and adjoining it as may be approved 
by the board, kept, used, maintained, adver¬ 
tised, or held out to the public to be a place 
where meals are served and sleeping accom¬ 
modations offered for pay to transient guests; 
in which thirty or more rooms are used for the 
sleeping accommodations of such transient 
guests, and having one or more dining rooms 
where meals are served to such transient 
guests, such sleeping accommodations and din¬ 
ing rooms being conducted in the same build¬ 
ing or in connecting buildings, and such build¬ 
ing or buildings, structure or structures 
being provided with such adequate kitchen and 
dining-room equipment and capacity and hav¬ 
ing employed therein such number and kinds 
of employees for preparing, cooking, and serv- 
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ing meals for its guests as shall satisfy the 
board that such dining room is intended for 
use primarily as a place for preparing, cook¬ 
ing, and serving meals and that the chief 
source of revenue to be derived from the op¬ 
eration of such dining room shall be from the 
preparation, cooking, and serving of meals and 
not from the sale of beverages. No such din¬ 
ing room shall be considered suitable if any 
business is conducted therein other than the 
preparation, cooking, and serving of meals, 
except such a busines as is incidental to a bona 
fide dining room.” 

License Law of 1932 (Sec. 47-2328, D. C. Code, 
1940): 


“• * * Every place where food and lodging 
are provided for transient guests shall be re¬ 
garded as a hotel.” 

Rent Control Act of December 2,1941, as amended 
(Sec. 45-1602 (2) (e), D. C. Code 1940, Supp. 
VII): 


“• • • the term ‘hotel’ means an establish¬ 
ment operating under a hotel license and hav¬ 
ing in excess of fifty rooms used predominate¬ 
ly for transient occupancy, that is, for living 
quarters for non-residents upon a short-time 
basis.” 

In the several Acts of Congress referred to, the number 
of rooms required to qualify for that classification was pro¬ 
gressively increased—10 in 1906, 30 in 1934 and 50 in 1941. 
It must be assumed, therefore, that Congress adopted as 
its own the modern concept of the word— 

“A house providing lodging and usually meals 
for the public, esp. for transients; an inn, esp. one 
of the better class.” 
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See Webster’s New International Dictionary; also 
19 words and Phrases (Perm. Ed.) 671 et seq. 

“* * * At present, however, ‘hotel’ is a word 
which in common use has largely, if not entirely, 
displaced the term ‘inn;’ it is regarded as syn¬ 
onymous therewith, especially an inn of the bet¬ 
ter class, and is employed interchangeably there¬ 
with in statutes and decisions. It has been said 
that the term ‘inn’ is now usually restricted to 
small, old-fashioned establishments, and that 
‘hotel’ is properly distinguished from ‘inn’ by the 
former’s superior style and pretensions.” 43 
C. J. S. 1129. 


In its latest expression on the subject, Congress definitely 
intended that the element of size should be considered in 
the classification of buildings as hotels. In the Act ap 
proved July 22,1947 (61 Stat. 402, Sec. 47-2328, D. C. Code, 
1940, Supp. VII; App. 33) Congress authorized the Coifi- 
missioners to classify buildings containing living quarters 
according to use, method of operation and size. There 
was, therefore, nothing new or unusual in the definition 
adopted by the Commissioners. So far as the require¬ 
ment that there be facilities in the building for the furnish¬ 
ing of meals for guests, the definition states the rule which 
has come up from common law days; and so far as th 
number of rooms is concerned, the definition is less restric¬ 
tive than that adopted by Congress in its rent control legi.4 
lation. In the light of Mr. Korman’s uncontradicted test - 
mony, it is clear that the definition of “hotel” adopted by 
the Commissioners meets with the approval of the greajt 
majority of hotel and multiple housing facility operators. 

Appellant categorically asserts that his premises meeft 
both the common law and dictionary definition of hotel. H 
relies upon the case of Adler v. Northern Hotel Co., 180 I 1 . 
(2d) 742, in which a hotel is defined as a facility furnishing 
customary hotel services. An examination of this case 
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shows that those customary services are summarized as the 
furnishing of linens, bell boy service, maid service, etc. Not 
only does the definition of “hotel” contained in that case 
omit the essential element of food service which Congress 
has specified in the several Acts above referred to, but ap¬ 
pellant failed to present any evidence that he furnishes even 
the services enumerated in the Adler case. 

Ill 

The Statute Provides Adequate Standards 

The amendment of 1947 to the License Law (App. 33) is 
not invalid for lack of adequate standards to guide adminis¬ 
trative officials. The License Law of 1932 limited the Com¬ 
missioners to requiring licenses of business “* * * which, 
in their judgment, require inspection, supervision, or regu¬ 
lation by any municipal agency or agencies and to fix the 
license fee therefor in such amounts as, in their judgment, 
will be commensurate with the cost to the District of Co¬ 
lumbia of such inspection, supervision or regulation * # # ”. 3 
The Act of 1947 in granting to the Commissioners author¬ 
ity to license buildings containing living quarters requires 
that such regulations be drafted “* * * according to use, 
method of operation, and sixe * * *, and in addition excepted 
from such regulations single family, and two-family dwel¬ 
lings and rooming houses offering accommodations for no 
more than four roomers”. In Lichter v. United States, 334 
U. S. 742, 785, 68 S. Ct. 1294, 92 L. Ed. 1694, the Supreme 
Court held: 

“It is not necessary that Congress supply ad¬ 
ministrative officials with a specific formula for 
their guidance in a field where flexibility and the 
adaptation of the Congressional policy to infinitely 
variable conditions constitute the essence of the 


3 Section 47-2344. D. C. Code 1940. 
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program. ‘If Congress shall lay down by legisla¬ 
tive act an intelligible principle # * # such legisla¬ 
tive action is not a forbidden delegation of legis¬ 
lative power ’ Hampton Co. v. United States, 276 
U. S. 394, 409. # # 

See also U. S. v. Rock Royal Co-op., 307 U. S. 533, 
574, 59 S. Ct. 993, 83 L. Ed. 1446. 


The Trial Court Correctly Held the Municipality and th 
Individual Appellees Were Not Liable in Damages 

The non-liability of the municipality of the District of 
Columbia is predicated upon the defense of governmental 
function. This defense may properly be invoked by the 
District of Columbia under the circumstances of this case. 
Harris v. District of Columbia, 256 U. S. 650, 65 L. Ed. 1146, 
41 S. Ct. 610; Loube v. District of Columbia, 67 App. 
D. C. 322, 92 F. 2d 473; Douffas et al. v. Johnson, 83 Fed. 
Supp. 644. 

Specifically appellant complains of the promulgation or 
failure to promulgate regulations and of the issuance or 
failure to issue building permits. Such functions of the 
municipality are clearly governmental in character. Cf. 
Tillman v. District of Columbia, 58 App. D. C. 242. See 
also McQuillan, 2d Ed. Revised, Vol. 6, § 2803, p. 1C 77. 
Appellant’s insistence upon the individual pecuniary lia¬ 
bility of the Commissioners personally as well as that of 
the Director of Inspection and the Superintendent of Li¬ 
censes flows from his failure to comprehend the doctrine 
and decision in Cooper v. O'Connor, 69 App. D. C. 100, 99 F. 
2d 135. The gist of that case is that when the act com¬ 
plained of is within the scope of the officer’s official duty 
he is not liable in damages either for a mistake of fact or 
for erroneous construction of the law. This Court said at 
page 103: 
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“ # * * On the contrary, if the act complained of 
was done within the scope of the officer’s duties as . 
defined by law, the policy of the law is that he shall 
not be subjected to the harassment of civil litiga¬ 
tion or be liable for civil damages because of a mis¬ 
take of fact occurring in the exercise of his judg¬ 
ment or discretion, or because of an erroneous 
construction and application of the law. This rule 
of immunity was first applied and has been most 
universally observed in the case of judges, pre¬ 
sumably because consideration of public policy op¬ 
erate most strongly in their favor. But even as to 
them the rule does not operate in cases in which 
they act without jurisdiction over the subject- 
matter. Bradley v. Fisher, supra, at page 351. The 
first question to be decided, therefore, is whether 
the acts complained of in the present case come 
within the general scope of the duties of the several 
appellees.” 

The question is then presented—were the Commissioners 
acting within the scope of their authority in promulgating 
the regulation in question. The amendment of 1947 to the 
License Act clearly authorized the Commissioners to pro¬ 
mulgate regulations classifying buildings used for living 
and lodging quarters according to use, method of operation 
and size. This is precisely what these officials did. Con¬ 
trary to what appellant states in his brief the doctrine of 
Cooper v. O’Connor is specifically applicable to such offi¬ 
cials as the Commissioners. (See p. 106 of 69 App. D. C.) 

The further question is raised whether this doctrine is 
applicable to such officials as the Director of Inspection. 
This Court also answered this at page 106 of its opinion, 
supra , citing White v. Brinkman , 23 Cal. App. 2d, 307, 73 
P. 2d 254. It is submitted that the language contained at 
page 107 with respect to subordinate officials is applicable 
to the Superintendent of Licenses. Clearly he was bound by 
the plain terms of the regulation. It cannot well be argued 
that he had any duty to ignor such a regulation and to pre- 
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sume to act solely upon the representations of the appellant 
as to the invalidity of the regulation. Even the Commis¬ 
sioners may not with impunity ignore their own regula¬ 
tions. Berry v. District of Columbia, supra. 

V 

The Findings of Fact are Predicated Upon Undisputed Evidence 
and arc in Conformity with the Federal Rules of Civil Procedure 

In the fifth section of his brief Appellant contends that 
the findings made by the court below are defective and that 
they fail to find material undisputed facts and that the con¬ 
clusions of law are mixed with the alleged facts. In sub¬ 
stance, the Appellant has noted certain ‘‘findings of fact” 
which he would have preferred to see in the record and has 
noted disagreement with some basic findings and conclu¬ 
sions made by the court. Concerning the additional find¬ 
ings which he now offers for the first time the decisions are 
quite clear. This Court, in Schilling et al v. Schwitzer- 
Cummins Co., 79 U. S. App. D. C. 20, 22, 142 F. (2d) 82, 84, 
has held: 

“* * * The ultimate test as to the adequacy of 
findings will always be whether they are sufficient¬ 
ly comprehensive and pertinent to the issues to 
provide a basis for decision, and whether they are 
supported by the evidence. To the extent that they 
are, in addition, concisely stated, non-argumenta- 
tive in form, free from conclusions of law and from 
the redundancy so frequently found in pleadings, 
they will be more useful to all concerned. While 
counsel may be disappointed that findings do not 
discuss propositions sincerely contended for, that, 
alone, does not make them inadequate or suggest 
that such propositions were not understood by the 
court. A decision, as between two contestants, 
necessarily rejects contentions made by one or the 
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other. The Bar—other than counsel who partici¬ 
pate in each particular case—complains, only too 
frequently, of the length of decisions in appellate 
courts, which results from judicial efforts to re¬ 
flect consideration of contentions made by both 
parties. Certainly, we should not require or en¬ 
courage trial judges, in preparing findings, to as¬ 
sert the negative of each rejected contention as 
well as the affirmative of those which they find to 
be correct.” 

This case was cited with approval by the 7th Circuit on 
February 16,1950, in Oedekerk v. Muncie Gear Works, Inc., 
179 F. (2d) 821, 823, as follows: 

* * The court need only find such ultimate 
facts as are necessary to reach the decision. Schill¬ 
ing v. Schwitzer-Cummins Co., 79 U. S. App. D. C. 

20, 142 F. 2d 82, 84, and Shapiro v. Rubens, 7 Cir., 

166 F. 2d 659. Ruler 52, Federal Rules of Civil Pro¬ 
cedure, 28 U. S. C. A., does not require a trial judge 
to make findings on all the facts presented; if the 
findings are sufficient to support the ultimate con¬ 
clusion of the court, they are sufficient. * * •” 

In Appellant’s extensive list of complaints concerning 
the findings of fact made by the trial judge with a single 
exception all of his criticisms are directed at the court’s 
failure to find certain facts that he desires. What we have 
heretofore said answers this line of objection. Only in one 
instance does Appellant contend that there is no basis in 
the record for a finding. His contention is directed to 
finding a fact numbered 23. The Court will find the basis 
for that finding in the testimony of the witness Korman at 
page 97 of the Appendix. 

Appellee makes the following observations respecting 
Appellant’s criticism of the conclusion of law made by the 
trial court. 
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3. Appellant alleged in his pleading that the Comifiis- 
sioners’ Order No. 301,260/10 was not being uniformly Ap¬ 
plied and enforced. He offered no proof to support his al¬ 
legation. The conclusion of law is therefore justified. 

6. The conclusion of law complained of, found at page 34 

of the Appendix, concludes that the record fails to show any 
substantial detriment resulted to Appellant from the appli¬ 
cation of the regulation in question. It is obvious that when 
Appellant elected to enlarge his restaurant and to remove 
therefrom the existing staircase and to relocate it in 
another portion of his building where he constructed a 
fire-proof stairwell that he materially improved his build¬ 
ing. He al§p corrected and replaced defective plumbing, 
heating, and electric wiring. He conceded that as a resplt 
of these changes he now received $1000 rent per month for 
the restaurant exclusively, whereas formerly he obtained 
only $600 for the entire building. Obviously the conclu¬ 
sion is justified that he has suffered no substantial detri¬ 
ment. He may continue to operate the lodging house busi¬ 
ness. j 

7. Appellant criticizes the seventh conclusion of law <jm 
the ground that it is argumentative, “factual” in nature bpt 
contrary to fact. He further states it is unsupported by tljie 
record. The Court’s seventh conclusion is found on page $4 
of the Appendix and is predicated upon the testimony of the 
witness Kinney, 112 of the Appendix. The testimony 
was to the effect that fire safety regulations apply equally 
to a hotel and to a lodging house insofar as buildings in tlie 
category of Appellant’s building are concerned. 

8. The trial court’s conclusion of law No. 8 is found on 
page 35 of the Appendix. It follows the rule laid down 
by the Municipal Court of Appeals for the District of Co¬ 
lumbia in Savage v. District of Columbia, 54 A. (2d) 56$, 
566. 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
District Court was right and should be affirmed. 


Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Oliver Gasch, 

Assistant Corporation Counsel, D. C., 
John F. Doyle, „ 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellees, 

District Building, 

Washington 4, D. C. 
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APPENDIX TO APPELLEES’ BRIEF 

“EXHIBIT ‘3’ ” to Affidavit of G. A. Turner attached to Motion 
to Dismiss or in the Alternative for Summary Judgment, in¬ 
advertently omitted from Joint Appendix 

First paragraph of Section XX of Zoning 
Regulations of the District of Columbia 

“Section XX—Certificate of Occupancy 

“Hereafter, no person shall use any building, land 
or premises, or part thereof, for any purpose except as a 
single family dwelling until the Inspector of Buildings shall, 
upon written application, have issued to such person a Cer ¬ 
tificate of Occupancy stating that such use complies with 
these regulations, and that the building or portion of the 
building affected complies with the requirements of these 
regulations and the Building Code for such use. (Mar. 2.3, 
1949.) ” 
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